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C lichés about “avoiding probate” and “protecting 
your assets” are recited ad nauseum at the so-called 
“educational seminars” (aka sales presentations) 

put on nightly by lawyers and financial planners in eateries 
across Michigan. It isn’t surprising that people show up to 
these presentations. Probate law is complicated, and people 
understandably want to feel informed before they spend 
money and make important decisions about how their assets 
are distributed at their death. Unfortunately, for the most 
part, these free-dinner seminar programs are the only place 
they can go for information.

Because these programs are so ubiquitous, many clients come 
to their meetings with me with questions about the clichés 
and other nonsense they picked up at these programs. They 
know it doesn’t add up, but don’t know what other questions 
they should be asking. They are curious about probate and 
about estate planning — what it is and how it works.  To 
those curious minds, I offer the following:

Property rights and death
I think it would be best to start at the beginning:

In almost all cultures today, people believe in “property 
rights,” the idea that a person can have the right to dictate 
how a thing is used and by whom. Property rights can exist 
in tangible things (like furniture and cars), intangible things 
(like bank accounts and investments), and in real estate. 

Property rights are a pure legal fiction that has become part of 
the foundation of modern society. I think it’s fair to say that, 
at this point, this fiction has become so universally accepted 
that it is real.

And yet, it is not hard to imagine that for most of the time 
humans have existed on this planet, while there may have 
been a concept of “possession” (I have it, and if you want it 
you will have to take it away from me), there was no concept 
of what we now think of as property rights — the idea that no 
matter how much you think you need or want a thing, even 
if it is a thing that I have plenty of, and which may be stored 
miles from where I am physically situated, if you take any of it 
from that storage unit, the community will punish you.  

Imagine the looks that were made by the cavepeople who 
first heard one of their number claim that they owned a 
rock, or that all the trees and soil between this creek and 
woods belonged to them, and that anyone who crossed the 

creek without their permission would be a “trespasser.” 
Such statements would have been nonsensical to those early 
listeners.

But the idea of property ownership served many purposes that 
proved beneficial to the community, and so it caught on and 
took off. And, as is always the case, one thing leads to another. 
Once property rights were accepted, other related questions 
arose.  For our purposes, some of those questions were:  

w If a person owns something while they are alive, what 
happens when they die? Is the rock just “up for grabs”?  

w If not, who gets to decide where this magic “ownership” dust 
settles next? The dead person? The community?

And so, probate law was born.

Wills and succession
At the beginning, it’s probably safe to assume the rules were 
easy. When someone died, the stuff they owned went to: 

(a) the chief (king, emperor or what have you), or 

(b) their family (provided that their family was deemed to be 
sufficiently loyal to the chief, king, emperor or what have 
you, and provided also that the new owner had the required 
genitalia), or 

(c)  it was split between the chief and the family.  

Over time, these simple schemes of succession loosened and 
it became possible for individual owners to dictate (within 
limits) who would get their stuff when they died. In western 
culture this was done by writing out a “will.”

For obvious reasons, in those early years of written estate 
plans, determining the authenticity of a will was a major 
undertaking. If, after a person who owned property died, 
someone came up with a piece of paper that said where 
their things went and which paper was purportedly created 
and signed by the dead person, some process was needed to 
confirm that the document was authentic. Probate courts were 
created to serve this important function, and “admitting a 
will” is still a function of the probate court. In fact, the word 
“probate” originally meant “to prove.” Among the types of 
evidence a court might then have looked at were: if a lawyer 
(or the cultural equivalent) prepared the will or oversaw the 
execution of it, or if it was witnessed by unrelated parties 
who could come to court and testify as to the circumstances 
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of its execution. In the process of determining the validity of 
a will, a court might also look for answers to questions about 
whether the testator was “of sound mind” or whether anyone 
who benefited from the will was exercising “undue influence” 
on the testator.

Hence, probate law became richer and deeper.

Settling the estate
And in addition to “proving the will,” the probate court 
assumed the role of overseeing the settlement of the estate; 
making sure that taxes were paid, that any legitimate 
creditors of the deceased testator were satisfied, and that what 
was left was distributed to the beneficiaries in the manner 
intended and expressed in the will. If the distribution terms 
of the will were confusing, probate courts assumed the role of 
construing ambiguous meanings.

The process of settling an estate also required that someone 
take charge of the property owned by the deceased testator 
while the settlement was being completed. As a result, the 
role of an “executor” was created, and from that sprang a 
whole legal world of fiduciaries. 

The concepts of inventories and accountings were created to 
allow for beneficiaries and others interested in the affairs of the 
estate to monitor the fiduciary/executor and to protect their 
interests from missteps and abuse. Likewise, fiduciaries could 
protect themselves from being sued by being transparent and 
disclosing information to those beneficiaries and creditors. In 
time, litigation over fiduciary conduct became another major 
practice area of probate law.

Trusts
And then came trusts, the amazingly creative and useful idea 
that you could separate the legal ownership of a thing, from 
the “equitable” right to benefit from the use and enjoyment 
of that same thing. That is, that title to property could be 
conveyed to a fiduciary (in this case, a trustee) but that the 
trustee would hold that title for the benefit of another person 
(or persons).  

The terms of this arrangement were spelled out in a writing 
(like a contract), called a trust agreement. The person who 
owned the property (the “settlor”) would sign an agreement 
with the person to whom s/he conveyed the property (the 
“trustee”), and the trustee would sign the agreement as well. 

Pursuant to the terms of the agreement, the trustee would 
manage the property for the benefit of others, who were 
named by the settlor. In this way, the magic pixie dust of 
property rights could be cleaved off from our mortal bonds 
and survive in perpetuity as trustees could be replaced 
by successor trustees and so on. Through the use of trusts 
agreements, wealth created by one generation could be set 
up to benefit many generations of the same family without 
having to ever go through the probate process, or be 
diminished by taxes or the rights of creditors. In addition, 
because beneficiaries would only have an equitable right (and 
not legal title) to the property in trust, the assets would be 
protected from their bad fortune or poor judgment. That is, 
for instance, although a ne’er-do-well child and his kin would 
be allowed to live in the family mansion, s/he could never 
mortgage it, sell it, or otherwise squander the family wealth.

At first trusts were created to capture assets after the death 
of the property owner (aka, settlor), but in modern times 
“living trusts” arose to hold property during the life of the 
settlor, for the benefit of the settlor. This provided the extra 
benefit of protective management of property during periods 
of incapacity.

All of this gave rise to tax laws intended to intercept property 
in trust to prevent the tax avoidance component of the 
original trust strategies. Modern tax jurisprudence is filled 
with cases about the cat and mouse games lawyers play with 
trusts to avoid taxes.  Interestingly, in recent times in the 
United States, there has been a dramatic movement away 
from taxing interests in trusts, and toward enabling the 
preservation of wealth for families for generations.

Likewise, shortly after trusts became used for estate planning, 
western law imposed strict limits on how long property could 
remain in trust. Much has been written and said about the 
famous “rule against perpetuities.” It survived for hundreds of 
years as an important check on the abuses of trusts. Recently 
however, most jurisdictions in the United States have 
eliminated the rule against perpetuities, or extended it so far 
out that it has no practical purpose. Between the changes to 
the federal estate tax laws and the rule against perpetuities, 
lawmakers of this era have embraced the idea of allowing great 
wealth to be tied up in trust and controlled by certain families 
for unlimited periods of time.
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Conclusion
While I appreciate and am glad to work with those many 
clients who simply want to tell me how they want things to 
go when they die, and expect me to put it down in the way 
that best serves their objectives, I also enjoy those clients who 
want to understand a little more about the process and the area 
of the law in which I work. To my thinking, those types of 
clients are ill-served by so-called “educational seminars” which 
promise to offer helpful information about wills and trusts, 
but which are really only superficial sales programs designed to 
convince everyone that they need a trust, need to do Medicaid 
planning, or need to buy an annuity, depending only on what 
the presenter happens to be selling.  

But probate law is more than that. Much more. As boring as 
it sounds, if one digs down a little, you will find that probate 
law is like everything else (not on television or social media), 
titillating to the intellectually curious.  


