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The Fall of the
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I litigate cases involving exploitation of older adults.

Early in my career, I was in court on a particularly 
difficult case. A highly respected scholar, professor, 

author and researcher had dementia. He was old and he was 
angry, battling everyone and everything that was being done 
to protect him, although he very much needed protection.

The judge on the case had been on the bench a long time. 
During one of the many hearings on the matter, in a quiet 
aside, the judge commented to me, “That will be me and you, 
Doug, when we get there.” It was one of those comments that 
stuck with me, and I began formulating an understanding 
that has served me well in the years that have followed.

What the judge realized, and which I have come to more 
fully appreciate, is that the aging process, and particularly 
the impact of age-related cognitive decline, impacts different 
personalities differently. Specifically, people who have had 
“success” in their professional lives often have the hardest time 
with the indignities that can come with advanced age.

As I look at these types of cases now, I recognize several 
components that support this theory. Together, they often 
contribute to some of the most difficult cases I handle.

New Realities and the Indignities of Aging

Losing old friends and loved ones is depressing. But losing 
one’s abilities is something else. No longer being able to take 
walks, climb stairs or drive—these things are impactful. And 
then there’s the big one: reliance on others. Needing help 
to get dressed, to take a shower, even to toilet. Becoming 
incontinent. Needing someone to wipe you. Some people can 
accept these new realities as they age, others never do. And the 
difference has a lot to do with that person’s personality, and 
their sense of control.

People who have been “important” in their circles are more 
likely to resist and rage against these changes. For many of 
them, these “new realities” are simply unacceptable. They will 
never adjust.

These people gravitate toward those children and even new 
spouses who will help them mask their condition, and they 
turn against those family members who talk about the 
problem and who try to help plan for the future.

In these cases, the level of resistance and denial can be 
surprisingly fierce. When a family member takes away their 
car keys, they buy a new car. When their doctor dares to 
diagnose them with cognitive impairments, they fire the 
doctor. 

Reserved capacity

I recall one case involving a woman who graduated from a 
top-shelf law school in the 1960s, at a time when few women 
were getting law degrees, and fewer yet were going to top-10 
law schools. She was an exceptional person, and exceptionally 
smart and articulate.

One of the things about cognitive decline that seems obvious, 
but isn’t always fully appreciated, is that really smart people 
are much better at masking their impairments. That’s because, 
even though much of their brain may be impacted by their 
condition, they have enough “reserved capacity” to put on a 
good front. They can still make sense at a stage of cognitive 
impairment that would leave most people completely 
incapable of even arguing the point.

When you first met this woman, she appeared well put 
together, and she was congenial and pleasant. But just under 
the surface, she was way gone. Completely susceptible to 
persuasion. Completely vulnerable. And, of course, by the 
time her child hired me to help, she was surrounded by a 
whole flock of bad actors who had control of her mind and 
money.

This aspect of cognitive decline makes these cases more 
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difficult to litigate. Simple interviews by an adult protective 
services worker or a court-appointed investigator will often 
result in a finding that there is nothing wrong, and that the 
child bringing the complaint is being nosy, at best; motivated 
by a desire to protect their inheritance, at worst. It takes more 
effort, more expert medical evaluations, to help the court 
see that there really is a problem here—that underneath this 
smiling, articulate person is a vulnerable adult.

Family Dynamics

High achievers were often difficult people to live with, full of 
themselves, and overly critical and judgmental of the people 
around them. Their children often grew up with the sense that 
they could never live up to the expectations of this parent. 
Spouses likewise often lived with a sense of inadequacy. As 
a result, the people who are normally most interested in 
protecting an older adult as they decline often have unresolved 
issues with that person—unhealthy relationships. And these 
affected family members may themselves have drug and 
alcohol problems, or other manifestations of these unhealthy 
dynamics.

And Money

High achievers often did well in life, in a material sense. They 
made money. And of course that means that there is more 
money for people to steal from them, money for the kids to 
fight about, and money to pay for lawyers. 

It’s a bad combination—a perfect storm, as it were.  

Conclusion

He was a judge. I was a respected lawyer. We both had 
standing in our professions. We were both “take charge” 
people who had achieved a station in life that allowed us to 
be brash, proud, even arrogant. As that judge so succinctly 
noted, we were just the type of people who faced the prospect 
of a hard fall.
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