By Amy R. Tripp

When Elder Law Meets DINK Planning

Advising couples with dual income and no kids

s an elder law attorney who also does estate
A planning, I've noticed a marked increase in
client couples with dual incomes and no kids
(so-called “DINKSs”). While my experience in elder law
informs my planning across the board, in no area of the

practice has this perspective been more valuable than in
planning for DINKs.

Planning Without the Kids
The “no kids” part of DINK planning has a variety of
implications that matter to estate planners. It means:

« The couple can work fulltime throughout their adult
lives without the common disruptions that often
occur when raising kids.

o+ Their earnings won't be reduced by expenses typi-
cally associated with raising children and sending
them to college.

« The couple often doesn’t have a class of persons a
generation younger than themselves that they trust
and can appoint to serve as fiduciaries. (Although,
at times, the relationships between DINK clients and
nieces, nephews and even children of friends are
often elevated to nearly a parent-child relationship.)

o The usual importance of preserving assets for the
benefit of another generation more often doesn’t
exist or is a lower priority than for many “traditional”
estate-planning clients.

It’s these last two points that invite further discussion.

Amy R. Tripp is a partner at Chalgian &
Tripp Law Offices, PLLC in Jackson, Mich.
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Fiduciaries

Developing an estate plan often involves planning for
the care of clients as they age. In today’s environment,
adults are appropriately concerned about how they’ll be
cared for, who will handle their finances, who will make
decisions about the type of care they receive and how
end-of-life decisions will be made.

In traditional estate plans, children usually are at the
center of long-term care (LTC) plans. While in some
cases, DINK clients will have close relationships with
family members or other younger individuals, these
relationships typically don't rise to the same level as a
parent and child. Thus, planning for the DINK client
requires special attention to the choice of who will act
as financial agent and successor trustee. Professional
trustees are often the answer, but some won't act as an
agent under a durable power of attorney (DPOA), and
this reluctance can be an issue.

For example, DINK clients typically had more flex-
ibility to save money earlier in life (when parents were
spending on children) and are more likely to have maxi-
mized contributions to retirement accounts. Thus, it’s
common for DINK clients to have a substantial amount
of retirement assets. But generally, retirement assets can't
be placed into trust. Thus, the practitioner must pay
special attention to coordinating retirement distribu-
tions with trust funding, particularly if the trustee
and agent under a DPOA are different. The trust and
agent must work in unison, or obstacles to planning and
management can arise,

Additionally, financial exploitation is a huge problem
and becomes an even bigger concern for a DINK client.
The practitioner should consider added protections,
such as a trust protector or advisory committee. Trust
provisions that create trust protectors, trust advisors or
trust committees (as well as carefully drafted account-
ing provisions) can be extremely beneficial to a DINK
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client. These provisions can also provide appropriate
checks and balances between management of assets by
professional trustees, while still involving friends, family
or even social workers and care managers to assist with
advice and distributions for personal care.

For an example of provisions to include in a trust for
a DINK client, see “Sample Trust Provisions,” this page.

Quality of Life

The driving dynamics of estate planning today are that
people live longer, face an increased prospect of needing
LTC and are more likely to live some portion of their
lives with a cognitive impairment. As discussed above,
planning for a DINK client in these areas can be more
complicated because there are no children to provide
this support.

On the flip side, DINK clients are more likely to come
to a planner with the two greatest commodities in LTC
planning: money and time. The cost of implementing a
long-term plan is often not an issue. Many DINK cli-
ents have specifically saved, knowing that they don’t
have natural family supports (and are less concerned
about leaving a legacy to residuary beneficiaries).
Also, because they’re particularly attuned to LTC con-
cerns, DINK clients are more likely to take enough time
to do comprehensive planning.

Unless expressly disabled in the document, all juris-
dictions impose a duty on trustees (when managing
trust property for an incapacitated client) to balance the
interests of the life beneficiary with those of remainder
beneficiaries. In the typical estate plan, this balance is
usually appropriate. In DINK planning, that dynamic
typically doesn’t apply. Rather, the trust should include
language that provides that the trustee is to use trust
property to provide the highest quality of life to the
settlor and disregard the interests of the remainder
beneficiaries.

For most DINK clients, their biggest concern is
ensuring that they have personal and caring support
systems in place when LTC assistance is needed. In this
sense, I often find myself borrowing planning tools that
are more commonly used in special needs planning.
Specifically, clients may be interested in executing a
letter of intent regarding their LTC wishes and even
establishing relationships with care managers or social
workers in advance of need.
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Sample Trust Provisions

{

Consider using these for DINK clie

2.2 During Periods of Incapacity. During any period(s) in which both of

us or the survivor of us are incapable of managing our own affairs, as
determined in accordance with paragraph 2.2(f), Trustee shall use the trust
property for our benefit, pursuant to the following standards and conditions:

(a) Statement of Intent. It is our intent in entering into this Aareement
to.ensure that the property held by the Trustee (the “Trust Property”) s used
for our care needs and for other expenses, of any kind whatsoever, for our
benefit and pleasure. We desire to continue to live in our current residence
as long as possible. The Trustee shall use the Trust Property to pay for such
q@are as is necessary to maintain us in our current residence, even to the
point of exhausting all Trust Property. During our lives, the Trustee shall have
no obligation to consider or balance the interests of any beneficiary of this
Agreement, vested or contingent, other than us; but rather shall manage
the Trust Property solely for our benefit. At such time, if ever, as we are no
longer able to remain in our current residence, it is our desire that the Trust
Property be used to maintain us in the most comfortable and suitable living
arrangement as we an afford and which is consistent with our needs.

(b) Retention of Care Manager and Procedure for Establishing Care
Needs. Trustee shall retain a professional geriatric care manager, as defined
in paragraph 2.2(g) (hereinafter “Care Manager"), which Care Manager
shall in consultation with us (to the extent we are capable of providing
meaninaful input) make all decisions regarding cur care needs, such as:
what care will be provided to us in the current residence and whether we
will continue to live in the current residence or move to a setting which
is capable of providing a higher level of care. The Care Manager, or an
individual selected by the Care Manager, shall visit us in our home no less
frequently than once per month. In selecting a qualified Care Manager,
Trustee shall avoid choosing any individual or organization which has an

Letter of Intent

A letter of intent should be focused on the interests and
concerns of a client, rather than wedded to a specific
format. A letter can include information and/or guid-
ance about socialization, enjoyed activities, religious
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established relationship with any other beneficiary of this Trust or our estate.
Atall times, Trustee shall pay all reasonable costs, including costs associated
with indivicuals or entities retained by the Care Manager, related to our

care. We authorize and instruct Trustee to compensate the (are Manager

at any reasonable rate, even if such rate may be perceived as exceeding a
rate commensurate with the Care Manager's skills and qualifications, as is
necessary to satisfy our desires to retain a Care Manager whose judgment
we or the Trustee trusts, and for the value of the benefit to us of maintaining
consistency in the role of our Care Manager.

(c) Authority to Disclose Financial Information. Trustee may, at its
discretion, make available to our Care Manager such information about the
Trust Property that the Care Manager requests which information may be
reasonably necessary to assist the Care Manager in formulating a sustainable
plan for our care needs.

(d) Authority to Obtain Medical and Personal Records. Our Trustee
and our Care Manaoer are hereby authorized to request, review, receive
access, disclose and consent to the disclosure of any information, verbal
or written, regardina our personal affairs or our physical or mental health,
including medical and hospital records, and to execute any refeases or other
documents that may be required in order to obtain this information. It is our
express intention that our Trustee and our Care Manager shall serve as our
“Authorized Representative™ as that term is defined by the Medical Records
Access Act, which Act is the State of Michigan Public Act 47 of 2004, as that
Act may be amended from time to time. It is also our express intention that
our Trustee and our Care Manager serve as our “personal representative”
pursuant to the Health Insurance Portability and Accountability Act (HIPAA)
0f 1996 45 CFR parts 160 and 164]. Our Trustee’s and our Care Manager's
authority o act as our HIPAA personal representative shall expire at such time

views, instructions on pets, medical history and wide-
ranging personal preferences that could impact life care

decisions. Indeed, I encourage my clients to get into the
minutiae. If a beloved sports team or a preferred brand |

of toothpaste is important to us while we have capacity,
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as this document is revoked or when | die, whichever occurs first.

(e) Planning for Medicaid Eligibility. In light of the nature and extent
of our resources, we cannot anticipate any reasonable likelihood that, if the
Trust Property is manaaed appropriately, it will ever be necessary for our
(are Manager or Trustee to seek assistance for us through any needs-based
government assistance program. It is our express desire that under no
circumstances should the desire to preserve any portion of our estate for our
heirs or other beneficiaries of this Agreement, vested or contingent, be used as
motivation to seek such assistance, or as a consideration in deciding where or
how we shall be cared for.

(f) Definition of Incapacity. We or the survivor of us, shall be deemed
incapable of managing his or her affairs or the affairs of the Trust, as the
case may be, at such times and for such periods as the nominated successor
Trustee determines o, alternately, as determined by a qualified doctor. Such
impairment may result from any condition and may manifest itself in any
manner which causes us, or the survivor, to lack the ability, understanding or
judgment to make sound dedisions.

(g) Definition of Geriatric Care Manager. The term “gerialric care
manager” shall mean any suitably educated and experienced individual
determined by the then-acting Trustee to assess and address the care
needs of the Settlor(s), regardless of the nature cf the individual's licensing
or profession, The Trustee is expressly authorizedi to retain a geriatric care
manager with whom the Trustee has a professional or business affliation,
and/or who may be a subordinate or employee of the Trustee or a business
owned by the Trustee.

(h) Sole Benefit During our Lifetime. During our lifetime, Trustee shall
administer this Agreement for our sole benefit and shall have no duty to
balance our interests with the interests of remainder beneficiaries.

— Amy Tripp

wouldn’t we want people to know this information when
caring for us during periods of incapacity?

Although a letter of intent is usually a separate docu-
ment with minimal legal significance, a practitioner
may consider referencing it in a trust and/or DPOA.
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However, no letter or document is a substitute for the
client regularly meeting with a trustee or the other
individuals who will be in charge of his care. Having
at least annual meetings with a trustee, agent or even
attorney, is strongly recommended.

Quality of Care
A DINK client may be interested in engaging a profes-
sional care manager or social worker well in advance
of need. By doing so, the client can learn more about
LTC options and discuss what choices would be most
acceptable for him. Indeed, a client may be interested in
establishing a long-term relationship with such an indi-
vidual. At a minimum, a planner should suggest putting
language in the trust agreement that allows the trustee
to hire a professional care manager or social worker to
assist with appropriate recommendations. I often tell
clients, “a care plan made in crisis is rarely the one a
person would want””

Many of our clients wish to avoid institutional care

and have strong opinions regarding LTC options. Its a |

common desire to be cared for at home, When counsel-
ing a DINK client, its best to remember that being an
aged individual at home can be a very lonely place. If
there are no children and little extended family, explor-
ing options that provide more socialization and activities
can provide a huge increase in quality of life and much
desired additional support.

When planning for DINK clients, a planner should
pay particular attention to the definition of incapacity
and when a successor trustee or agent will replace the set-
tlor. Boilerplate incapacity clauses may not be appropriate
for a DINK client and should be discussed with him.

Additionally, the expansive powers commonly given
to fiduciaries in Medicaid planning may not be appro-
priate for a DINK client. The trust agreement and
DPOA should provide detailed directions regarding how
decisions are to be made to protect assets, particularly
when protecting assets involves quality of care decisions.
Asset preservation always sounds good, but it may con-
flict with the settlor’s desire for independence, preserva-
tion of dignity and high-quality LTC choices.

Further, most traditional estate plans fail to give
direction regarding decisions between protecting
assets for the spouse against quality of care decisions
for the settlor. DINK clients may be very interested
in finding the right balance between ensuring each
spouse has sufficient assets and making sure that
sufficient assets are spent on their own care needs.
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Unique Needs

This article isn't intended to be a comprehensive dis-
cussion of planning for DINK clients. For instance, it’s
probably true that DINKs are more likely than the gen-
eral population to have charitable objectives, concerns
for pets and many other distinctive wishes. Rather, the
purpose of this article is to focus on the biggest desire
of most DINK clients—estate-planning documents that
address their LTC fears and wishes.

It’s precisely because DINKs haveresourcesand an ele-
vated need for advice that they are “good clients” to reach.
However, to successfully market to this audience, plan-
ners need to be sophisticated about their unique needs.
Understanding and articulating these concepts provide
planners with both the ability to connect with DINK cli-
ents and to market directly to this growing audience. &

Skinny Girl

“Fleurs et Femme” (212in. by 20 in.)

by Andre Brasilier, sold for $35,000 at
Heritage’s recent Madern and Contemporary
Art Auction in Dallas on May 31, 2014,
Brasilier's works often feature themes

and motifs like horses, nature, music and
women.
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