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etting old is scary. Friends and loved ones are dead
and dying. Your body has declined. Your mind may be
failing. What seemed like a nice nest egg now seems
inadequate. As we age, we worry and wonder:
w What happens if I get Alzheimer’s disease or have a stroke and need
assistance with my basic care needs?
w Will I have enough money?
w Will I qualify for assistance?
w Will all of the money I saved be spent on my care before I can
qualify for assistance?
w Is there something I should be doing now to “protect my assets”?
The answer is: There are no easy answers to these questions.
That’s because the rules for qualifying for benefits are
complicated and confusing, the rules are changing all the time,
and, as lawyers often like to say: “Every case is different.”
The problem is: There are plenty of people out there who will
tell you they have the answer. A well-developed industry of
sophisticated scam artists actively pursues people who have these
concerns, and these scam artists use the fear and confusion that
exists about these issues as a means of selling products. These
can be legal and/or financial products, with irrevocable trusts
and annuities among the most common. These products are
commonly sold at so-called “educational” seminars aimed at
senior citizens. The products they sell are good for the seller, but
bad for the customer.
While it is understandable that elders want to “do something”
to protect themselves and all they have worked for, what they
need to appreciate is that it is this desire for security–the desire
for someone to give them an easy answer to these troubling
questions–that makes them vulnerable to these bad actors.
When what you want is for someone to tell you: “Buy this and
you won’t have to worry anymore,” you are almost assuredly
going to get what you asked for–and in doing so you will have
become another sucker for the scam artist’s sales pitch.
It is much more difficult to accept the proposition that there is
no simple answer, no silver bullet to your concerns, and that the
safest and smartest thing may be to do nothing and wait to see
how the future unfolds. But that is the truth.
Generally speaking, the concern is about what are called “longterm care costs.” That term has come to mean: care that is
provided to people who need assistance with their basic needs,
such as getting around, preparing meals, toileting, bathing, etc.

While this type of care can be provided in the home, it is often
more economically provided in an assisted living facility or
nursing home.
Long-term care is very expensive, typically costing several
thousand dollars per month when provided in a care facility–
and often even more at home. Importantly, long-term care costs
are not covered by traditional forms of health insurance, or, with
very limited exceptions, by Medicare. While there are long-term
care insurance policies, relatively few people have them. This
means that most people who have these care needs face a rapid
dissipation of their life’s savings, and the possibility of needing
to qualify for government assistance, most commonly Medicaid,
but also at times certain veterans’ benefits.

...sophisticated scam artists
actively pursue people who
have these concerns, and
these scam artists use the
fear and confusion that
exists about these issues as a
means of selling products.
Planning to protect assets and qualify for government benefits,
like Medicaid and VA, is an important and well-developed
practice area of the law. People who are currently incurring such
costs, or who anticipate incurring such costs in the immediate
future, should consult with an attorney who specializes in this
area of practice.
The reality is that the Medicaid rules and VA benefit rules do
allow people to qualify for assistance and still protect their assets.
The problem is that to do so, the elder must give up control of
those assets. The leap that scam artists need to get their audience
members to buy into to sell their products is that people who
do not have an imminent need for long-term care services
should take steps proactively, that is, well in advance of actually
needing nursing home care, to protect their assets in the event
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their health declines in the future. The defect in this idea is that
the only way to achieve such an objective is for the elder to give
away, or give up control of, their resources. Often this is done
by selling the elder on the idea of placing their resources in an
“irrevocable trust” in which the elder gives up ownership and
control of their savings. The salesperson often suggests that
the elder need not worry because the children or other trusted
individuals will be in charge of the money, and if the money
is later needed, it can be returned to them. But the fly in this
ointment is that the elder then puts their future needs in the
hands of someone else, someone who may or may not be as
reliable as the elder would like to believe, and someone who also
has an interest in seeing that the money is not used on the elder’s
care because any money not spent is inherited by them.
For an attorney who represents the elder, it is easy to see the
danger in this type of planning. As I try to explain to clients
who are considering such actions, the future is uncertain and the
only certainty is that those who hang onto their money will have
more choices about the type and quality of care they will receive
if and when the need arises.
It is an understatement to observe that our healthcare system is
changing, and that the system the government has today to pay
for care costs of an aging population is unsustainable. As I tell
clients, if you think the Medicaid-funded nursing homes today
are not the most pleasant places to reside, it is very probable
that today’s nursing homes will seem like castles compared to
what is provided in the future. Further, it is speculative at best to
assume that Medicaid will even still exist in five years, let alone
to assume what it will pay for. The truth, I tell my clients, is that
“money means options.” What I mean by that is that when
things change in the future, and they certainly will, the only

32

MFDA Journal

thing that you can safely bet on is that the more money you
have, the more choices you will have in terms of the quality of
your care.
Time and again I see these clients who fear the future, and
who, because of their fear, have an overwhelming urge to do
something (or anything) to protect their hard-earned savings in
the event they face long-term care needs. Many of these clients
have been exposed to the senior seminar scam programs, which
have only elevated their fear and belief that there is a silver
bullet. With these clients I often get the sense they are standing
on a cliff and ready to leap. I do my best to talk them off the
ledge. I explain that the best thing we may be able to do today is
create good documents so that they have flexibility in the future
if their care needs change. I recognize that my advice to hang
onto their money and worry about government benefits if and
when their health declines does not fully satisfy their urge, but it
is often the best advice I have.
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