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I

often tell clients that estate planning is about two things:
(1) What happens to your stuff when you die; and (2) who
can make decisions for you if you are alive and can’t make
decisions for yourself.
Old-school estate planners have traditionally focused on the first
question. Modern estate planning is more focused on the second
issue, and for good cause.
Today, with people living much longer, and with dementing
diseases like Alzheimer’s so prevalent, legal complications arise
more often when people are still alive but have lost the ability
to express themselves and make sound decisions than after they
have died.

Michigan law has evolved
in recent years to clarify
that unless the durable
financial power of attorney
expressly authorizes what
might be called
“extraordinary” powers...
no such power exists.
Accordingly, good planning today includes well-drafted power
of attorneys (for medical and financial decisions) and, often,
trust agreements that address the management of resources
during periods of incapacity and/or vulnerability.
Unfortunately, most forms that lawyers work from are rooted
in old-school planning. Following are things to look for when
considering whether your estate plan is outdated:
w A durable financial power of attorney should address the scope of
the agent’s authority. When the need for complex planning arises
after a person becomes impaired, the durable financial power of
attorney is most often the document that controls what types of
planning can be done. Michigan law has evolved in recent years to
clarify that unless the durable financial power of attorney expressly

authorizes what might be called “extraordinary” powers (including
the power to make gifts, create joint accounts, or alter the terms
of a trust agreement), no such power exists. Meanwhile, these are
exactly the kinds of powers that will be important if a need to plan
for long-term care arises. That’s not to say that everyone should
have a durable financial power of attorney that allows his or her
assets to be given away, but these issues should at least be explored
at the time the planning is done. Many attorneys still use forms
that either don’t address the issue or place impractical limits on the
ability to engage in such activities.
w The durable financial power of attorney and trust agreement should
be coordinated. In a typical situation, a person who becomes
cognitively impaired has some assets titled in their trust and some
assets held outside the trust. Many important types of assets (such
as retirement accounts) are prevented by law from being titled in
a trust. This means that during the critical moment when these
documents are most necessary, financial decisions must made by
the trustee of the trust at the same time that they are being made by
the agent appointed under the durable financial power of attorney.
Having the same person serve as both agent and trustee doesn’t
equate to having the same level of control over the assets and doesn’t
fix the problem. Unless the trust and durable financial power of
attorney address the issue of how these two documents work in
unison, obstacles to planning and management will likely arise.
Older forms commonly fail to address this issue.
w The trust agreement should adequately address management
during periods of incapacity. Perhaps the most obvious indicia
of an old-school focus to estate planning is the fact that
traditional trust agreement forms include 20 pages or more
designed to deal with how assets pass at death, and a scant two
or three paragraphs on how property is managed while the
settlor (the person who created the trust) is alive but no longer
able to manage his or her own affairs. Modern trust agreements
should provide much more balance.

Questions that should be answered in your
estate include:
w How are decisions to be made to “protect assets” when “protecting
assets” involves quality of care decisions? Asset preservation always
sounds good, but it doesn’t occur in a vacuum. Qualifying someone
for Medicaid or other government benefits almost always involves
causing the resources of that person to become unavailable to pay
for care in settings in which such benefits are not available. Because
of this, financial decisions cannot be separated from quality of life
decisions. Old-school estate plans fail to give direction regarding
how to strike the critical balance between protecting assets for a
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spouse or the next generation against quality of care decisions for
the person who created the trust.
w Who is involved in financial and quality of care decisions, and
how are their actions monitored? Financial exploitation is a huge
problem. People who are put in a position of having control of
another person’s resources, while at the same time having personal
stake in how much of the property remains at that person’s death,
have a conflict of interest that too often leads to bad behavior. If
appropriate protections aren’t provided, placing someone in control
of your property during periods of incapacity is an invitation
for trouble. Such protections might include the involvement of
other individuals who have the ability to remove a trustee, review
accountings, file petitions in court, or have input on financial and
caregiving decisions. Trust provisions that create “trust protectors”
or “trust committees” as well as carefully drafted accounting
provisions are almost always beneficial. In addition, trusts can
be drafted so that there are multiple types of trustees involved,
such as banks or other professional trustees to hold and invest the
money, while people with a more personal connection to you make
decisions about distributions and care.
w Do your documents address payment of family caregivers? Many
people avoid institutional care because someone, typically a child,
is willing to take on the overwhelming job of caring for you in
your or their home. Modern estate planning documents should
recognize the value of these services and provide clear direction
as to how and when to compensate individuals for these services.
Documents that lack these provisions leave children who “do the
right thing” exposed to battles with less caring, but more greedy,
siblings (or even more remote beneficiaries). Leaving this issue to
the family to work out later is an invitation to family conflict.
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w How does your estate plan deal with supporting others during
periods of your incapacity? This issue can arise in second marriage
situations, where one spouse has been historically supported by a
spouse who has since become cognitively impaired. But the same
issue can arise when there are children who, because of physical or
cognitive impairments of their own, are financially dependent on
their parents. Often when the parent or spouse becomes demented,
their documents do not provide any clear instruction as to the
extent of the trustee’s or agent’s authority to continue to provide
support, leading again to conflicts and potential litigation.
For years, trust agreements have been marketed as “‘living’
trusts,” but in many cases that name is misleading. Estate plans
rooted in old-school planning ideas, focused largely on obsolete
tax provisions and passing assets at death to the exclusion of the
more important planning issues facing today’s clients, may in
fact be barely breathing.
ATTORNEY DOUGLAS G. CHALGIAN is a
partner with Chalgian & Tripp Law Offices. He
is the only attorney in Michigan who is both
certified in elder law by the National Elder Law
Foundation and a Fellow with the American
College of Trust and Estate Counsel. Mr. Chalgian
is also the only attorney in Michigan who has
served as chair of both the Probate and Estate
Planning and Elder Law and Disability sections
of the State Bar. He was one of about a dozen
attorneys on the Michigan Trust Code Drafting
Committee, and has been selected twice as one of
the top 100 lawyers in Michigan by Super Lawyers Magazine. Mr. Chalgian writes
and speaks regularly on the topics of estate planning, elder law, and probate
court litigation.

