
The term “special needs” gained some notoriety during that 
brief period of time that Alaska Governor Sarah Palin was 
in the news as the running mate of Senator John McCain. 

Sarah Palin, we learned, has a “special needs” child–in her case 
a child with Down syndrome. The former governor’s pride in, 
and commitment to, this child won her many fans, particularly 
among people who themselves have special needs family 
members.

Over the last several years, the term “special needs” has become 
increasingly accepted as a shorthand way to refer to a broad range 
of individuals who have physical and/or cognitive impairments. 
People with Down syndrome, autism, traumatic brain injuries, 
cerebral palsy, and a myriad of other conditions too numerous 
to mention, may be considered as persons with special needs. In 
most cases, the phrase is applied to people who will need an extra 
level of care, usually throughout their lives. 

Although the specific conditions involved may vary, family 
members of individuals with special needs share certain 
challenges, including legal challenges. Because of the unique 
issues that arise in this community, special needs families often 
seek out attorneys who focus their practice on this specialized 
area of the law. Among the legal issues that special needs 
individuals, their families, and their attorneys commonly deal 
with, are:

Education and Employment

As with everyone else, work and education are often important 
parts of life for individuals with special needs. 

Michigan’s public school system provides substantial rights to 
persons who qualify for “special education” programs, which 
rights include free and individually-tailored education programs 
through graduation or age 26, whichever occurs first. But what 
people get out of the system is often a function of what they or 
their family members are willing to fight for. Schools struggle 
to provide each special needs child with an individualized plan 
that adequately addresses their unique needs and abilities. Legal 
challenges over these personalized plans are not uncommon. 
Parents of persons with special needs often find themselves 
investing much time and energy advocating for their special 
needs child’s right to receive these services. 

While there are many persons with special needs who are 
employable without special accommodations, there are also many 
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programs which assist or support individuals with special 
needs who wish to enter into the work force. Meaningful work 
experiences are often among the most fulfilling activities that 
individuals with special needs may realize. Finding the right 
fit for the employment of an individual with special needs 
may take time, creativity and perseverance, but the result (a 
suitable long term employment situation) can be a source of 
great pride and fulfillment for that individual.

Decision Making

As with all children, while they are minors, parents of children 
with special needs have the legal right to make decisions for 
children. But at age eighteen, that changes. 

For family members of persons with special needs, reaching 
age eighteen raises the question of how decisions, including 
medical treatment decisions, will be handled for the special 
needs individual in the future. There are typically two options:

First, those individuals with special needs who have the 
capacity to make their own decisions can create a patient 
advocate designation and nominate the persons they want to 
help make medical treatment decisions on their behalf if, in 
the future, their condition is such that they become unable to 
express their own wishes. These individuals can also sign forms 
that allow their family members to have access to private 
medical information that would otherwise be protected by 
privacy laws.

For special needs individuals who lack the ability to nominate 
a patient advocate, the probate court can appoint a guardian. 
The public nature of guardianship proceedings, and the formal 
determination that the special needs individual is unable to 
make their own decisions, is often unappealing to families of 
individuals with special needs. On the other hand, a court 
finding that the individual with special needs has a so-called 
“developmental disability” may be necessary for them to 
qualify for certain benefits, including some forms of private 
healthcare coverage.

Government Benefits

People with significant disabilities commonly qualify for 
assistance through various government programs. Accordingly, 
special needs families often need to understand what 
government benefits their family member with special needs 

qualifies for, and what the eligibility rules are. The government 
benefits available to persons with disabilities are complex 
and intertwined. Most commonly, people with special needs 
might tap into benefits available through any or all of the 
following programs: Community Mental Health, Centers for 
Independent Living, Social Security, Medicare, and Medicaid. 
Understanding the benefits, how to access them and how to 
become and remain eligible, is a world onto itself. 

Health Insurance

In many, but not all, cases, because of their “pre-existing” 
condition, qualifying for affordable healthcare coverage 
through traditional private insurance companies may be 
difficult or impossible for individuals with special needs. 
As suggested above, many individuals with special needs 
must rely on healthcare coverage that is available through 
government programs: Medicare and/or Medicaid.  But it is 
also true that individuals with special needs may qualify for 
private healthcare coverage through their employers or the 
employers of their parents/guardians. When planning for 
individuals with special needs it is important to identify these 
opportunities to obtain coverage when they are available.

Estate Planning

People with family members with special needs have to con-
sider the best way to include these individuals in their estate. 
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In most cases, this will be done with a “special needs trust.”

Special needs trusts allow family members to leave assets from 
their estates in trust for a loved one with special needs, and to 
prescribe how those resources will be used to provide for the 
needs of that individual. This includes selecting the people who 
will decide how the trust resources will be used. Because the 
decision-making abilities of many special needs individuals are 
limited, causing them at times to be vulnerable to exploitation, 
the ability to select appropriate people to look out for their 
best interests is a key benefit to establishing a special needs 
trust. Parents and grandparents who create special needs trusts 
will often appoint several people whom they want to remain 
involved in this decision-making process. This may include 
friends, family members, attorneys, accountants and other 
professionals. These people may serve as a “trustee,” a “trust 
protector,” or as part of a “trust advisory committee.” 

Another important feature of a special needs trust is that it is 
created in a manner that allows the resources in the trust to 
provide for the needs of the person with special needs, but 
does not interfere with the special needs individual’s ability to 
qualify for government programs. As discussed above, most 
individuals with special needs will want or need to qualify for 
benefits available through various government programs. Many 
of these programs have strict financial eligibility guidelines, 
and in most cases, inheriting property would cause the 
person with special needs to lose their benefits. Special needs 
trusts are written in a manner specifically designed to assure 
that property left to benefit the special needs individual will 
enhance their quality of life without interfering with benefits 
that they rely upon through government programs.

Conclusion

For families with individuals with special needs, the challenges 
are many. Balances often have to be made between protecting 
a loved one with special needs and allowing them to develop 
independence and confidence. Helping them obtain the 
assistance they need, and planning for the special needs 
individuals to remain safe and happy after their parents and 
grandparents are gone, can be a source of great concern. 
Unfortunately all of these decisions must be made in the 
context of complex legal issues and government programs, as 
outlined above. For many families, seeking the advice of an 
attorney who focuses their practice on planning for special 
needs may be one way to relieve some of these concerns.
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