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his is the second part of an article that addresses common
issues that arise in estate planning and ideas on how they
may be addressed:

6. Family Farms and Businesses
Estate planning for owners of so-called “closely held” businesses
presents its own set of planning challenges. Frequently, the
person who created the business wants to see it continue after
their death, and just as commonly not all of the people (often
children) who expect to inherit a share of the estate are interested
in (or capable of) running the business after the owner’s death.
That can mean that an estate plan has to be created which allows
one or more beneficiaries of the estate to receive the business,
while other beneficiaries receive something else. However, when
the value of the business represents a disproportionate share of
the estate, the ‘equal to all’ rule isn’t always easy to achieve.
Common solutions to this challenge might include provisions
that allow the beneficiary who receives the business to pay off
the other beneficiaries in a manner that will not prevent him/her
from being able to keep the business running; or purchasing life
insurance on the owner that leaves cash to those beneficiaries who
aren’t receiving an interest in the business.
Of course, it is often the case that one or more of the children are
already involved while the business owner is still alive. In these
cases, it often makes sense to engage in a controlled transfer of
shares in the business to those children during life.
7. Natural Heirs with Unfulfilled Expectations
“Expectations” is the key word here. Seems even though Junior
hasn’t visited the old man in a decade or two, he still figures the
estate–or at least a good chunk of it–goes to him. After all, isn’t
that the law? No. Sorry. People are free to leave their property to
whomever and whatever (with a few exceptions) they want. But
when the people who would receive the property under the usual
scheme of things (so-called “natural heirs”) don’t get what they
think is coming, often the legal battle isn’t far behind.
Will and trust “contests” are common and getting more so. If
there is a single factor that elevates the possibility that an estate
plan will be contested, it is when some or all of the estate is being
left to someone outside the family.
“No contest” provisions in a will or trust (sometimes called
“terror clauses”) can be helpful in some situations, but only
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where the person most likely to challenge the document isn’t
getting completely “cut out.” A “no contest” clause says that
if someone challenges the will or trust, they lose their right to
any property that was being left to them. But even where these
clauses are present, and where challenges are raised, a court has
the ability to disregard the clause if they believe the challenge
is reasonable.
The real key to protecting estate planning documents from
legal challenges comes in the way they are executed (signed).
In cases where challenges seem likely (such as where nonfamily members are receiving significant gifts), it is good
practice to take extra precautions at the signing. These can
include keeping the non-family beneficiaries away from the
office on the day of the signing, reviewing the terms of the
documents in front of unrelated witnesses, and, in some cases,
even having a psychiatric evaluation conducted around the
time of the signing.
8. Too Young is in the Eye of the Beholder
Parents with children under age 18 will almost certainly
want to create estate plans that withhold the children’s share
of the estate until the children have reached certain ages or
accomplished certain objectives (like finishing college). That
said, the decisions that need to be made when drafting these
documents require more thought.
What age is the right age for wealth to be distributed to a
young person? The answer of course is both a function of how
much money you are talking about, and the level of maturity
of the person receiving the gift. In addition, people have
different ideas of when someone is really able to make good
decisions about money. For some people, that age may be 21,
for others it may be 30 or even 40.
Also in dealing with young beneficiaries, there is the issue
of “to pot or not.” The idea is that if, for example, I die and
leave three children under the age of 21. Do I want the
money I leave divided at my death into three separate shares,
and require the trustee to distribute from Joe’s share for the
expenses for Joe, Mary’s share for the expenses for Mary, and
Tim’s share the expenses for Tim? Or, would I rather the
money be kept in one “pot” until all of the kids reach a certain
age, say age 21, with the trustee making distributions to each
child as their needs require, and only dividing the pot into

shares when the last one reaches the set age? The “pot trust”
idea is intended to replicate more closely what a parent would
do if surviving. In other words, parents typically don’t track
how much they spend on one child or another, so why should
a trustee?
9. Skipping a Generation
Here’s a sign of the times: client is 95 and her kids are in their
70s. Does it make sense to leave property to people who are
themselves planning for their own estates to pass?
An extreme example? Not really. It’s becoming more and
more common. Older folks who have not updated their estate
plans may want to consider other options. In addition, as
people get older they often get to feel that they have “done
enough” for their children and would like to see that the
property that passes at their deaths goes down to the next

Here’s a sign of the times:
client is 95 and her kids are
in their 70s. Does it make
sense to leave property to
people who are themselves
planning for their own
estates to pass?
generation instead. It’s hard to deny that a gift may mean
more to someone who is still trying to work, raise a family and
pay the bills than it would to someone who is comfortably
living off what they accumulated during their own life.
An option some clients like is to provide that a percentage
of their estate goes to the children, and the rest to the next
generation; or, in the alternative, that a specific amount is left
off the top to each grandchild, before the residue is divided
among surviving children. The formulas for these plans can be
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tricky, since you have to take into consideration the possibility
that some children may not survive you, which might mean
that some grandchildren are receiving both a grandchild’s
share and a share from their parent who has predeceased.
10. Late Bloomers and Worse
Some people are simply late bloomers. A wasted youth can
sometimes extend into one’s thirties or beyond. But they
usually get there–and ultimately become responsible members
of society. (Seems like ‘growing up’ gets later and later for each
successive generation.)
Some people never grow up. Sad but true, many people spend
their entire lives struggling with drugs or alcohol, gambling
addictions, uncontrolled spending habits, bankruptcy,
unstable and unhealthy relationships…the list goes on.
Clients sometimes hesitate telling their attorneys their real
concerns about their children. They’re embarrassed or think
their children’s indiscretions reflect badly on their parenting
skills. Not true. We all know that some of the best parents in
the world have children that go astray. It happens. The key to
planning is to recognize these risks and recognize that leaving
property to some people may only mean more self-destructive
behavior.
Good estate planning documents can be the answer. Trust
agreements can provide that distributions will not be made to
beneficiaries who are engaged in unacceptable conduct. Drug
tests can be required. Distributions can be withheld when
creditors are lurking, while divorces are pending and during
periods of incarceration. If the beneficiary later ‘gets their act
together’ the trustee can be authorized to help by making
additional distributions or terminating the trust all together.

Conclusion
Good estate planning is about more than the laws. What
makes estate planning fun and challenging aren’t the rules
but the realities of that client’s life. In these two articles we’ve
explored ten common twists. There are many more twists that
have not been named and many lives will feature more than
one twist.
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