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From the Desk of the Chairperson
By Douglas A. Mielock
In preparation for the upcoming year as Chairperson of
the Section=s Council, I reviewed
the Section=s Bylaws, which include the following statement of
the purpose of the Probate and
Estate Planning Section:
AThe purpose of this Section
shall be to enhance and improve
the practice and administration of
law pertaining to probate and estate planning by the
study of statutes, cases, and procedures, by the consideration, drafting, and active support or opposition
of proposed legislation; by the providing of advice to
courts during the course of pending litigation; and by
the sponsoring of meetings and institutes (together
with publishing and disseminating pamphlets, brochures, a Journal of the Section and legal writings)
as a means of educating members of the Bar and the
public, all in connection with advancing the proper
preparation of wills, trusts, tax returns, and other documents; the efﬁcient administration of trusts as well
as estates of decedents, minors, incompetents, and
missing persons; and the advance planning for the
orderly disposition of property, minimization of taxes,
and well being of persons.@
Your Council has been pursuing the purpose of
the Section through a number of projects. Let me
take this opportunity to mention a few.
The largest ongoing project is our work in reviewing the Uniform Trust Code for the purpose of drafting a AMichigan Trust Code.@ Mark Harder has done
a remarkable job in leading this effort for the past two
years. As a result of Mark=s efforts and the efforts of
the many volunteers on his committee, signiﬁcant
issues of trust law will soon be codiﬁed in Michigan. This is important because the use of trusts has
grown in recent years, and trust caselaw in Michigan,
as in most states, is Athin.@ Often, there is no clear
Michigan caselaw on particular issues of trust law. A
Michigan Trust Code will provide Michigan lawyers,
judges, trustees, and beneﬁciaries with clear, comprehensive, and accessible guidance on questions
of trust law.
Not many of us restrict our practices to one county. The difference in practices among the various probate courts can pose challenges and create frustration. Fortunately, Joan Von Handorf and Sebastian V.

Grassi, Jr., as co-chairs of the Uniformity of Practice
Committee, have made signiﬁcant progress over the
past few years in identifying the speciﬁc instances
of Anon-uniformity@ among the probate courts and,
in many instances, bringing greater uniformity to the
practices and requirements of the probate courts.
Through their efforts and the efforts of others, it is
less likely that you will encounter difﬁculties in dealing with a probate court outside your Ahome@ county.
An area that I expect the Council will devote more
time to in the coming year is the growing problem of
the unauthorized practice of law in the area of estate planning. In the past, this problem has principally
taken the form of Atrust mills@ operated by non-attorneys who prepare estate planning documents for individuals. To avoid prosecution for the unauthorized
practice of law, many of these operations have now
chosen to recruit Michigan attorneys to participate in
their activities. Based upon my own observations, it
appears that some of these Michigan attorneys are
not fulﬁlling their ethical duties by meeting with the
client and preparing an estate plan based upon the
client=s individual needs. In this respect, we need to
educate Michigan attorneys on the ethics involved in
afﬁliating with non-attorneys.
For many years, our Probate & Estate Planning
Journal has provided our members with timely and
informative articles and information on matters important to them. Our Council has not ignored the way
in which technology permits us to improve our services to members, as evidenced by the implementation
and success of our Section=s listserv in recent years.
In the coming year, we intend to review and improve
our Section=s Web site to provide more information
on Section activities to members. As always, we will
continue to work with the Institute of Continuing Legal Education to develop and present programs that
meet the needs of our members.
Finally, let me thank Mike McClory for his service
as Chairperson this past year. He has been, and continues to be, an outstanding contributor to the Council. His work exempliﬁes what makes our Council
great, volunteer service by Section members in fulﬁllment of the Section’s purposes. Mike=s work, and
the work of many others, has and will continue to improve the practice and administration of probate and
estate planning law in Michigan.
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Section Honors Judge Phillip E. Harter
with Michael Irish Award
On October 21, 2006, the
Council of the Probate and
Estate Planning Section of the
State Bar presented Judge
Phillip E. Harter with the Michael Irish Award for exemplary service to the Section
and to the community.
Judge Harter is the past Chair of the Probate and Estate Planning Section, but he is
probably most well known for his EPIC Questions and Answers web site, http://courts.
co.calhoun.mi.us/epic0000.htm, which is an
invaluable resource for lawyers practicing
in the estates and trusts ﬁeld. This web site
has been honored by the National College of
Probate Judges as one of the “Top Ten” web
sites for practitioners. In addition to serving as
Chair of the Section, Judge Harter has also
served on numerous committees of the Section, including the committees for Contested
and Uncontested Probate, Nominations,
Long-Range Planning, Court Reorganization, Uniformity of Practice, Strategic Planning, and Academic Advisory, and he served
on the committee that organized the annual
Section meeting (2003-2004) and the annual
probate seminar (2002-2003). Judge Harter
has also served as Chair of the Probate Law
Committee and Probate Rules Committee
for the Michigan Judges Association. He is
a member of the Governor’s Task Force on
Elder Abuse and has been a member of the
Michigan Judicial Institute since 1990, serving on a variety of committees. Judge Harter
also was an editor of the Michigan Guardianship and Conservatorship Handbook and
served on the Advisory Committee for the
2

Michigan Family Law Benchbook.
Judge Harter is a volunteer with the Battle Creek Health Systems Ethics Committee
and St. Vincent de Paul. He is a graduate
of Albion College, BA, summa cum laude,
and Wayne State University, JD, cum laude.
Judge Harter is married to Mary Pat and they
have three children: Jonathan, Benjamin,
and Maureen.
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The 2006 Desktop Reference on the Economics of Probate and Estate
Planning Practice in Michigan
Introduction
During the winter of 2006, the Probate and Estate
Planning Section of the State Bar of Michigan (the
Section) surveyed its members and the probate judiciary on the economics of law practice. The objective was to update ﬁndings from previous surveys,
including:
• Current demographic proﬁles of practicing Section members and demographic
trends
• Prevailing 2006 hourly and other charges
for attorney, legal and tax assistant, law
clerk, and secretarial services
• Attorney 2005 net income (inclusive of salary and bonus) for benchmarking against
respondents’ practice classiﬁcation, gender, amount of time devoted to probate
work, ofﬁce location, years in practice and
ﬁrm size
• Current ofﬁce overhead and management
benchmarks
• Practices and relationships with estate
planning clients involving charitable giving
Survey ﬁndings have been consolidated into this
Reference to guide attorneys as they plan and manage their practices. Section attorneys can compare
themselves and their ﬁrms against “norms” established by the aggregation of survey data. Non-Section attorneys can learn about the form and nature of
various practice areas and services. Charitable giving issues are presented in another document.

Survey Methods and Responses
Survey results are based on (1) a 38-question
conﬁdential survey instrument (“questionnaire”) that
was e-mailed to approximately 4,140 Section listserv
members for online or paper-based completion, and
(2) a 12-question online questionnaire e-mailed to
100 probate judges.
Data obtained from 538 usable returned questionnaires from Section members and 47 from the surveyed judges were tabulated and analyzed by The
Applied Statistics Laboratory (ASL), a survey and
market research organization in Ann Arbor. These

returns represent a response rate of 13.4 percent of
the listserv and Section membership. The compilation of responses from the judges yielded an overall
response rate of 47 percent.
Survey and reportage processes were guided by
Michael McClory, Section Chair, and Robin Ferriby,
Survey Chair. Upon request, ASL will generate additional tabulations for Section members at no charge.
Inquiries can be made by phone or e-mail to Dr. Lawrence Stiffman at (734) 424-5300 or ASLINFO@aol.
com.

Deﬁnitions of Statistical Terms
To help readers interpret the information provided
in the exhibits, here is a brief discussion of measures
of central tendency (median and mean) and dispersion (spread).

Measures of Central Tendency
The mean (also called the average or arithmetic
average) is calculated by adding the values of all responses, then dividing by the number of responses.
Example: Three responses—1, 2 and 3—are
reported. The average is calculated by adding their values (1 + 2 + 3 = 6), then dividing
by the number of responses (3). Thus, the average is 6 ÷ 3 = 2.
The median is the middle value of a series
(distribution) of values, which is initially rankordered (from low to high or vice versa). By
deﬁnition, half the numbers are greater and
half are less than the median. Use of the median as a statistic for central tendency reduces the effect of “outliers” (extremely high or
low values, such as 30), while the average
does not.
Example: Three responses—1, 2 and 30—
are reported. The median is the middle number of the order of distribution (1, 2, and 30)
or 2. The average of this same distribution is
33 divided by 3 or 11.

Measures of Dispersion (Spread)
Here, the dispersion of data generally around the
median (also known as the 50th percentile) is based
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on two values:
•

•

25th percentile (lower quartile). Onefourth of the values are less and
three-fourths are more than this value.
75th percentile (upper quartile).
Three-fourths of the values are less and
one-fourth are more than this value.

The range between the 25th and 75th percentile,
the inter-quartile range, comprises 50 percent of all
responses. The overall range of responses (Min. or
minimum to Max. or maximum value reported) is provided as an additional measure of dispersion.
On the exhibits, Valid N and N represent the number of valid responses. < denotes less than, and >
denotes greater than.
Dollar signs ($) and commas are not included on
the exhibits. Dollar values are actuals rounded to
the nearest dollar. Values in cents, such as mileage
charges are represented, for example, as 20 for 20
cents.

Interpreting Survey Findings
The Section hopes that the metrics (measures)
from the 2006 survey will be useful as benchmarks.
Readers can gain valuable guidance in evaluating
their practices against prevailing market conditions.
Because the survey was conducted in February
and March of 2006, reported net income represents
2005 values. All other data represent 2006 values.
Income represents personal income (after expenses) or salaries from the practice of law, before
taxes, including cash bonus received.
Probate practice is deﬁned to include estate
planning, preparation of wills, trusts and powers of
attorney, conservatorships, guardianships, probate
estate administration, probate trust administration
work, and tax work related to estates or trusts.
Practice size represents the number of attorneys
in probate practice, while ﬁrm size represents the
total number of attorneys in the respondent’s practice
or ﬁrm.
Degree of specialization is measured by four
categories of “time dedicated to probate practice”
(less than 15 percent, 15-49 percent, 50-99 percent,
and 100 percent).
Despite the use of the median to reduce the effect
of extremely high or low values (“outliers”), as noted

4

above, readers should use particular caution in interpreting data when only a small number of responses
are available. In such cases, readers are advised to
“group up” to a larger geographic area or job classiﬁcation, where appropriate, in order not to distort reality. Generally, no value is represented if fewer than
four responses were reported.
Margins of error are provided for attorney 2005
net income (plus or minus 4.7 percent of the mean
value of $98,851) and attorney 2006 hourly billing
rates for probate, estate planning, and trust administration (plus or minus 1.7 percent of the mean value
of $205 per hour).

Contents of Report
This report is divided into ﬁve sections:
•

Characteristics and Practices of Section
Members

•

2006 Billing Rates and Practices

•

2005 Attorney Income from Legal Work

•

Comparative Views on Fee Setting from
the Judiciary and Section Members

•

Additional Law Ofﬁce Management Practices and Patterns

The full version of this article, with color-coded
graphics and pie charts, as well as “Highlights of the
2006 Desktop Reference on the Economics of Probate and Estate Planning Practice in Michigan” may
be found on the Section’s Web site at: http://www.
michbar.org/probate/.
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Section I
CHARACTERISTICS AND PRACTICES OF PROBATE AND ESTATE PLANNING SECTION
MEMBERS
An Overview of Respondent Demographics and Practice Patterns
This section provides a snapshot of Section members as of February - March 2006. Several exhibits array
key demographics of the survey respondents including their gender, work status (full- vs. part-time), tenure
(measured by years in practice categories), level of concentration in probate and estate planning work, ﬁrm
and practice size (measured by number of attorneys in the ﬁrm or practice area respectively), and ofﬁce
location.
These characteristics are also used in subsequent sections of this report to organize information on billing
rates, attorney income, and law-ofﬁce-management practices and patterns.

Work Force Characteristics
Exhibit 1 summarizes the proportion of survey respondents by gender, work status, and years in practice.
Twenty-two percent of all respondents are females working full-time and 8 percent of all respondents are
females working part-time. About 63 percent of survey respondents are males working full-time and about
7 percent of all respondents are males working part-time. By convention, working full-time was deﬁned as
greater than (>) 29 hours per week.
Exhibit 1

Female Section members are younger, reporting 13-14 years in practice, while males are older, reporting
22 to 26 years in practice. These values were unchanged from 2001.
Females represented 20 percent of the survey samples in 2001 and 1996, and 11 percent in 1990. Ten
percent of 2001 respondents worked part-time (8 percent of all males and 14 percent of all female respondents).
Exhibit 2 clusters survey respondents by gender/work status and years in practice categories. For example, males working full-time for more than 25 years represent 26.4 percent of survey respondents. More
female attorneys than male attorneys will be replacing these older incumbents in the future.
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Exhibit 2

Exhibit 3 portrays years in practice categories within the four work-status categories. For example, about
one-third (32.6 percent) of female part-time attorneys have been in practice for 5-10 years, while half (48.7
percent) of males working part-time have been in practice for more than 25 years.
Again, over time, the female cohort will increase in proportion relative to male counterparts in the >25
years in practice category.
Exhibit 3
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Exhibit 4 distributes the four work-status groups within the years in practice categories. For example, for
all respondents in practice less than ﬁve years, 39.1 percent are female, while females constitute only 9.2
percent of all respondents in practice for more than 25 years.
Exhibit 4

Ofﬁce Location
Forty-eight percent of respondents have their ofﬁces in the Detroit metropolitan or southeast Michigan
(SEM) region, which covers Wayne, Oakland, and Macomb counties (down from 52 percent in 2001), while
36 percent practice in other metropolitan areas (up from 30 percent in 2001) and 16 percent practice in out
state/rural areas (down from 18 percent in 2001). See Exhibit 5.
Exhibit 5
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Exhibit 6 details survey respondents by their reported ofﬁce location.

Exhibit 6
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Exhibit 7 clusters survey respondents by tenure (years in practice) and ofﬁce location.
Exhibit 7

Exhibit 8 also distributes the years in practice categories within three ofﬁce location categories. Younger
attorneys comprise a larger percentage of practitioners in Other Metro Areas (16.7 percent and 21.9 percent), while attorneys with more than 25 years in practice dominate in rural areas (43.7 percent).
Exhibit 8
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Practice Classiﬁcations
Approximately 46 percent of respondents are sole practitioners or ofﬁce space sharers (down from 53
percent in 2001), 17 percent are associates (up from 8 percent in 2001), and 31 percent are partners (down
from 35 percent in 2001). Six percent represent categories other than private practitioners. These include
house counsel, accounting ﬁrm staff, and attorneys in ﬁnancial planning organizations or ﬁnancial institutions. (See Exhibit 9).
Exhibit 9

Firm and Practice Size Characteristics
Respondents are predominantly sole practitioners/space sharers or work in small ﬁrms.
Exhibit 10 clusters survey respondents by their ﬁrm size and degree of specialization (e.g., time dedicated to probate practice). For example, about 31 percent of all respondents devote 15-49 percent of their
time to probate-related work while only 12 percent are “pure specialists.”
Exhibit 10

10
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Exhibit 11 distributes respondents by ﬁrm size category and income group (each containing about 25
percent of respondents). About 69 percent of respondents are solos or work in 2-3 member ﬁrms.
Exhibit 11

Section II
2006 Billing Rates and Practices
This section summarizes survey ﬁndings on reported billing policies and 2006 hourly billing rates. Topics
include charge policies to clients and reported hourly billing rates, as well as lump sum/ﬁxed fee rates and
practices.

Charge Policies to Clients by Degree of Specialization
For probate, estate, and trust administration work, about 78 percent of respondents charge by the hour, 12
percent employ a ﬁxed fee, and the remainder (10 percent) employs a combination of hourly and ﬁxed fees.
See Exhibit 12. (In 2001, the percentages were 81 percent, 11 percent, and 8 percent respectively.)
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Exhibit 12

Approximately 82 percent of respondents charge an hourly rate for guardianship/conservatorships, 10
percent charge a ﬂat or ﬁxed fee, and the remainder (8 percent) employs a combination of hourly and ﬁxedfee arrangements. See Exhibit 13. (In 2001, the percentages were 84 percent, 9 percent, and 7 percent,
respectively.)

Exhibit 13
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2006 Attorney Hourly Billing Rates
This section provides distributions of reported 2006 hourly billing rates for ﬁve types of services performed
by probate and estate planning members. These distributions are arrayed by respondent ofﬁce location, degree of specialization, ﬁrm size, practice classiﬁcation, and years in practice.
Hourly Billing Rates by Ofﬁce Location
Exhibit 14 distributes reported 2006 billing rates for estate planning work by ofﬁce location. The median
hourly rate ($200) lies between $70 and $495 (see Group Total Row). Median rates are higher in southeastern Michigan (SEM) than out-state (see Median Column).
Exhibit 14

Exhibits 15-18 distribute hourly rates for guardianship, probate, and estate trust administration, tax work,
and litigation services.
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Exhibit 15

Exhibit 16
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Exhibit 17

Exhibit 18
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Billing Rates by Degree of Specialization
Exhibit 19 distributes 2006 hourly billing rates for ﬁve services based on the degree of specialization (as
deﬁned by the percentage of time dedicated to probate practice). Median attorney hourly billing rates rise
with degree of specialization for all ﬁve practice areas.
Exhibit 19
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Billing Rates by Firm Size
Exhibit 20 distributes 2006 hourly billing rates by ﬁrm size of the responding attorney. Median rates rise
with ﬁrm size.
Exhibit 20
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Billing Rates by Practice Classiﬁcation
Exhibit 21 distributes 2006 hourly billing rates by the practice classiﬁcation of survey respondents.
Exhibit 21
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Billing Rates by Years in Practice
Exhibits 22 and 23 distribute 2006 hourly billing rates by respondents’ number of years in practice.
Exhibit 22

Exhibit 23

19
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Lump Sum/Fixed Fee Practices
Exhibit 24 summarizes the frequency of preparing various tax forms and Exhibit 25 distributes the ﬁxed
fees reported by survey respondents for each tax form completed.
Exhibit 24

Exhibit 25

Section III
2005 Attorney Income from Legal Work
This section provides information on Section members’ 2005 income from law practice by a variety of factors. Median values for 2005 attorney net income vary by both gender and work status as arrayed in Exhibit
26.

20
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Exhibit 26

Since 1995, there has been a differential in the growth or decline of attorney net income based on gender
and work status, as shown in Exhibit 27.
Exhibit 27

Overall, the average annual percent change in nominal (not adjusted for inﬂation) income is only 1.5 percent. Given low rates of annual wage inﬂation during this period, real (adjusted for inﬂation) income growth is
ﬂat or negative. One reason for this phenomenon is the changing demographics of the workforce to include
younger female attorneys. Over the last 10 years, the proportion of women and part-time attorneys of both
sexes in the workforce has increased relative to full-time males. (See Exhibits 28 and 29.)

21
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Exhibits 28 and 29

Full-time male attorneys report no change in nominal net income since 2001, while part-time males’ income has dropped substantially. Even the growth in income for females (between 2 and 4 percent), when
adjusted for inﬂation, is stagnant. (See Exhibit 30.)
Exhibit 30

Distributions of 2005 Attorney Net Income by Various Practice Characteristics
Exhibit 31 distributes 2005 net income by the number of years the respondent has been in practice. Income rises with tenure.

22
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Exhibit 31

Exhibit 32 distributes 2005 attorney net income by time dedicated to probate practice.
Exhibit 32

Exhibit 33 distributes 2005 attorney net income by respondents’ legal classiﬁcation.
Exhibit 33

Exhibits 34 and 35 distribute attorney net income by ofﬁce location of survey respondents.

23
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Exhibit 34

Exhibit 35

Section IV
Comparative Views on Fee-Setting from the Judiciary and Section Membership
Once work is completed, probate judges consider various factors in determining a reasonable fee for attorney services. This section ranks criteria for establishing an appropriate fee considered by judges as well
as by responding Section members.
Judges hear, on average, 10 attorney fee disputes and 12 ﬁduciary fee disputes annually, up from six attorney fee disputes and seven ﬁduciary fee disputes annually in both 2001 and 1996. Virtually all fee disputes
are resolved.
Approximately 64 percent of judges feel attorney fee and ﬁduciary requests in supervised administration should be brought to the court for allowance. About 21 percent do not feel so, and 14 percent express
don’t know.

24
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With respect to informal probate administration, about 29 percent of judges feel attorney fee and ﬁduciary requests should be brought to the court for allowance, while 62 percent do not think so and 10 percent
express don’t know.
Judges favor a recommended fee schedule for routine attorney services 55 percent of the time in estates
under $25,000, 45 percent of the time in estates from $25,000 to $49,999, 44 percent of the time in estates
from $50,000 to $99,999 and 31 percent of the time in estates of $100,000 to $500,000.
Exhibit 36 distributes the frequency of importance of factors considered by responding probate judges
for determining the reasonableness of attorney fees for rendered services. For example, the highest ranked
factor – attorney hours – is considered almost always 93 percent of the time by responding judges.
Exhibit 37 ranks judges’ considerations for factors used to derive the reasonableness of personal representative or trustee fees.
Section member respondents also vary in the degree of importance they attach to various factors they
consider when charging for their services. Exhibit 38 compares the relative importance of eight such factors.
Exhibit 36
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Exhibit 37

Exhibit 38
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Section V
Law Ofﬁce Management Practices of Probate Section Members
This section summarizes law ofﬁce management practices reported by Section members.
Frequency of Time Recording
Exhibits 39 to 42 consider the frequency of keeping time records for both attorney and non-lawyer services. Exhibits 39 and 40 array the frequency of keeping of time records as related to respondents’ income
level—the greater the income, the greater the frequency of always recording attorney time.
It is now a rare event for attorneys not to record their time. (Only 1.8 percent never record their time).
However, recording non-lawyer time is only reported by about a third of respondents (31.9 percent reported
never record time records).
Exhibits 39

Exhibit 40
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Exhibits 41 and 42 array the frequency of recording time based on degree of specialization. Attorneys
devoting 100 percent of their time for probate work report always recording time only 62 percent of the time.
Overall, 78 percent report always recording time. Recording non-attorney time, again, is less generally practiced.
Exhibit 41

Exhibit 42

Frequency of Changing Hourly Billing Rates
While 43 percent of respondents changed their billing rates within the last year and 19 percent within the
last two years, 38 percent have not changed their rates in more than two years. Exhibit 43 portrays responding behavioral changes over the last 10 years with respect to the frequency of changing hourly billing rates.
For ﬁrms and practices that change their rates at least annually (one year or less), 43 percent of respondents
changed their rates annually in 2003, compared with 25 percent in 1996.
At the same time, persistency remains in not changing rates for 2 or more years, where 40 percent of
respondents reported such behavior in 1996 and 38 percent in 2006.
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Exhibit 43

Policies and Rates of Selected Client Charges
This section summarizes labor and other direct costs associated with maintaining a practice that are
charged to clients on a unit-cost basis. Exhibit 44 distributes hourly billing rates charged to clients for four
categories of law ofﬁce staff. Exhibit 45 distributes these values by ofﬁce location, and Exhibit 46 distributes
these values by respondents’ practice size.
Exhibit 44

Exhibit 45
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Exhibit 46

Other Unit Charges Which are Billed to Clients
In 2001, unit charges for photocopying, mileage, and online research were reported as being billed directly
to clients by 94 percent of respondents. For the 6 percent who charged as a percentage of their billing at
that time, the average charge was 4 to 4.5 percent. Exhibit 47 distributes current unit charges (in dollars) for
automated research.
Exhibit 47

Exhibit 48 distributes unit charges (in cents) for mileage and photocopying by practice size.
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Exhibit 48

Firm Overhead
Secretary-to-Attorney Ratios
Labor generally represents the largest ﬁxed expense for any practice or ﬁrm. To improve productivity over
time, ﬁrms have reduced the ratio of secretaries to attorneys. Exhibit 49 arrays the ratio of secretaries to
lawyers (who work full-time) by practice size (number of attorneys in probate practice area). For example,
almost 33 percent of solo practitioners report not having secretaries, while 84 percent of attorneys in practice
with six or more attorneys report having less than one secretary to attorney.
Exhibit 49
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Revenues and Fixed Expenses per Attorney
To standardize and compare practices and ﬁrms, gross revenues and expenses are reported on a per
attorney basis, and the ratio of the two metrics serves as one measure of ofﬁce overhead. Exhibit 50 summarizes median and mean (average) values for these measures by size of practice. For example, the median
reported value of 2005 ﬁxed expenses per attorney is $50,000, while gross income per attorney is $125,000.
The overhead ratio of 40 (deﬁned as 40 percent) incorporates only those respondents (N=127) where both
per-attorney expenses and revenues were reported.
Exhibit 50

Exhibit 51 summarizes median and mean values for these measures by the reported volume of annual
estate plans produced. There is a direct correlation of work volume, expenses and revenues. Exhibits 52
and 53 summarize median and mean values for these measures by ofﬁce location.
Exhibit 51
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Exhibit 52 summarizes median per-attorney gross revenues and expense measures against by ofﬁce
location.
Exhibit 52
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Exhibit 53 summarizes median per-attorney gross revenues and expense measures along with reported
net income over the past decade. With gross revenue growth stagnant and ﬁxed expenses rising, attorney
net income has decreased over the last ﬁve years.

Exhibits 53
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Attorney and Estate Planning Client Relationships and Practices Involving
Charitable Planned Giving in Michigan
An Issue Brief
Based on ﬁndings from:
The 2006 Economics of Probate and Estate Planning Practice Survey
Prepared by the Probate and Estate Planning Section, State Bar of Michigan and the Applied Statistics Laboratory, Ann Arbor
Introduction
Inclusion of Charitable Giving Topics within the Overall Survey
During winter 2006, the Probate and Estate Planning Section (the Section) surveyed its members and
the probate judiciary on the economics of law practice. The objective was to update ﬁndings from previous
ﬁeldings, including:
1. A demographic proﬁle of practicing Section members trended over time
2. Prevailing 2006 hourly and other charges for attorney, legal and tax assistant, law clerk, and secretarial services
3. Attorney 2005 net income (inclusive of salary and bonus) for benchmarking against respondents’
practice classiﬁcation, gender, amount of time devoted to probate work, ofﬁce location, years in practice, and ﬁrm size
4. Current ofﬁce overhead and management benchmarks
5. Practices and relationships with estate planning clients involved charitable planned giving.
Topics 1-4 above have been consolidated into a Desktop Reference to guide attorneys as they plan and
manage their practices. Section attorneys can compare themselves and their ﬁrms against “norms” established by the aggregation of survey data. Non-Section attorneys can learn about the form and nature of various practice areas and services.
Survey ﬁndings related to Topic 5 on charitable giving are summarized as this issue brief. Section attorneys, other Bar members, and the Bar management and staff can learn about the form and nature of
charitable giving with the aim of enhancing its promotion to the betterment and well being of clients, their
beneﬁciaries, and to all communities and organizations in Michigan.
Survey Methods and Responses
Survey results are based on a 38-question, conﬁdential survey instrument (“questionnaire”) that was emailed to approximately 4,140 Section listserv and general members for online or paper-based completion.
Data obtained from 538 usable returned questionnaires from Section members were tabulated and analyzed
by The Applied Statistics Laboratory (ASL), a survey and market research organization in Ann Arbor. These
returns represent a response rate of 13.4 percent of the listserv and Section membership.
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Survey and reportage processes were guided by Michael McClory, Section Chair and Robin Ferriby,
Survey Chair. Upon request, ASL will generate additional tabulations for Section members at no charge. Inquiries can be made by phone or e-mail to Dr. Lawrence Stiffman at (734) 424-5300 or ASLINFO@aol.com.

Interpreting Survey Findings
To help readers interpret the information provided in the exhibits, here is guidance on nomenclature employed.
The median is the middle value of a series (distribution) of values, which is initially rank-ordered (from low
to high or vice versa). By deﬁnition, half the numbers are greater and half are less than the median. Use of
the median as a statistic for central tendency reduces the effect of “outliers” (extremely high or low values,
such as 30), while the average does not.
Example: Three responses—1, 2 and 30—are reported. The median is the middle number of the order of
distribution (1, 2, and 30) or 2. The average of this same distribution is 33 / 3 or 11.
Valid N and N represent the number of responses. < denotes less than, > denotes greater than.
Dollar signs ($) and commas are not included on the exhibits. Monetary values are actuals, rounded to
the nearest dollar.
Because the survey was conducted in February and March of 2006, reported net income represents 2005
values. All other data represent 2006 values.
Income represents personal income (after expenses) or salaries from the practice of law, before taxes
including cash bonus received.
Probate practice is deﬁned to include estate planning, preparation of wills, trusts and powers of attorney,
conservatorships, guardianships, probate estate administration, probate trust administration work, and tax
work related to estates or trusts.
Practice size represents the number of attorneys in probate practice, while ﬁrm size represents the total
number of attorneys in the respondent’s practice or ﬁrm.
Degree of specialization is measured by four categories of “time dedicated to probate practice” (less
than 15 percent, 15-49 percent, 50-99 percent, and 100 percent).
Respondent Work Force Characteristics and Demographics
A detailed analysis of the demographics of the survey respondents is found in the 2006 Desktop Reference which is companion to this issue brief. The remainder of this section provides a narrative summary of
that analysis.
Twenty two percent of all respondents are females working full time and 8 percent of all respondents are
females working part-time. By convention, working full-time was deﬁned as greater than (>) 29 hours per
week. Female Section members are younger, reporting 13-14 years in practice, while males are older, reporting 22 to 26 years in practice. These values were unchanged from 2001.
About 63 percent of survey respondents are males working full time, and 22 percent are females working
full-time. About 7 percent of all respondents are males working part-time and 8 percent are females. Females
represented 20 percent of the survey samples in 2001 and 1996, up from 11 percent in 1990. Ten percent of
2001 respondents worked part-time (8 percent of all males and 14 percent of all female respondents).
Forty-eight percent of respondents have their ofﬁces in the Detroit metropolitan or southeast Michigan
(SEM) region, which covers Wayne, Oakland, and Macomb counties (down from 52 percent in 2001), while
36 percent practice in other metropolitan areas (up from 30 percent in 2001) and 16 percent practice in rural
areas (down from 18 percent in 2001).
Younger attorneys comprise a larger percentage of practitioners in Other Metro Areas (16.7 percent and
21.9 percent), while attorneys with more than 25 years in practice dominate in rural areas (43.7 percent).

Segmenting Respondents by Work Volume
Respondents are segmented according to the volume of estate plans prepared annually. In Exhibit 1,
for example, 45 percent of respondents prepare more than 24 estate plans per year.
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Exhibit 1

Exhibit 2 compares the volume of estate plans prepared in 2006 compared with 2001. Both low and high
volume work increased during this period.
Exhibit 2

Exhibit 3 relates the volume of estate plan production and the size of ﬁrm or practice of survey respondents. Higher production clusters in mid-size and larger ﬁrms.
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Exhibit 3

A Proﬁle of Charitable Giving
Client Net Worth Distributions
Exhibit 4 distributes ﬁve reported client net worth categories.
Exhibit 4

Exhibit 5 compares the distribution of reported client net worth categories in 2006 compared with 2000.
There is little change in the distributions.
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Exhibit 5

Exhibit 6 relates the distribution of client net worth categories for 2006 to the size of ﬁrm or practice of
survey respondents. Higher clusters are found in mid-size and larger ﬁrms.
Exhibit 6

Exhibit 7 relates the distribution of client net worth categories for 2006 by work volume of survey respondents. Respondents working with the lowest category of net worth clients are skewed at the low and
high ends of estate plan volume (Column $0-750,000 on Exhibit 5). Similarly, respondents working with the
highest category of net worth clients (Column More than $5 mil.) are also skewed at the low and high ends
of work volume.
Even though large estates are relatively rare events, practices and ﬁrms with higher volumes of estate
plan production handle a greater proportion of large net worth clients compared to attorneys with lower annual estate plan production.
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Exhibit 7

Average Value of Charitable Planned Gifts
Exhibit 8 distributes reported average values of charitable, planned gifts categories. Sixty-one percent of
these gifts are valued at $25,000 or less, while 5 percent are valued at more than $1 million.
Exhibit 8

As shown by the NW quadrant of Exhibit 9, about 75 percent of all charitable giving involving gifts of
$100,000 or less is clustered among clients with a net worth of $2.5 million or less. About 64 percent of all
charitable giving involves gifts of $100,000 or less clustered among clients with a net worth of less than $1.5
million.
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Exhibit 9

Exhibit 10 distributes the average gift value categories within each of ﬁve client net worth categories. For
example, 82 percent of all gifts within the <$750,000 net worth category are valued at $25,000 or less. Within
the >$5 million net worth category, 21 percent of the gifts are $1 million or more.
Exhibit 10

Exhibit 11 reveals that attorneys preparing more than 24 plans annually contribute to 49 percent of all
planned gifts (See Row 24+ on Exhibit 11), and about 28 percent of all gifts by this cohort are of $25,000 or
less.
About 62 percent of all planned charitable gifts are $25,000 or less: 19 percent lie between $25,000 and
$99,000, 10 percent are between $100,000 to $249,000, 5 percent are between $250,000 and $1 million,
while only 4.4 percent are $1 million. (See bottom row on Exhibit 11).
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Exhibit 11

Similarly, high gift givers are concentrated in ﬁrms or practices where the respondent devotes 100 percent
of time to probate work (See row 100% on Exhibit 12).
Exhibit 12

Discussing Charitable Giving with Clients
This section summarizes the nature of the discussion about charitable planned giving between attorneys
and their estate-planning clients. Exhibit 13 distributes the frequency of holding these discussions.
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Exhibit 13

Since 2001, there has been little change in the frequency of discussing planned charitable giving. About
20 percent of respondents rarely or never discuss charitable giving with their clients, while about 42 percent
often or always discuss charitable giving. (See Exhibit 14)

Exhibit 14

The higher the net worth of the estate, the more frequently the topic of charitable giving is discussed (See
Exhibit 15).
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Exhibit 15

The higher the annual volume of estate plans prepared by the attorney, the more frequently the topic of
charitable giving is discussed (See Exhibit 16).
Exhibit 16

As specialization increases, discussion of charitable giving also increases. (See Exhibit 17).
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Exhibit 17

Reasons for Discussing or Not Discussing Charitable Planned Giving with Clients
This section rank orders reasons why charitable giving is either discussed (Exhibit 18) or not discussed
(Exhibit 19) between attorneys and their estate-planning clients. Survey respondents could indicate any or
all of 12 reasons.
Client support of charitable activities dominates the reasons offered for the active discussion of charitable
giving (85.5 percent), followed by tax beneﬁts (76.8 percent) and the good of the community (66.2 percent).
Exhibit 18
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The client’s lack of charitable intent dominates as the reason given for rarely or never discussing charitable giving (67.5 percent). Other reasons include reluctance for the attorney to impose his or her values on
the client (19.6 percent), no perceived beneﬁt for charitable giving (also 19.6 percent), limited knowledge of
options by the attorney (14.4 percent) and sensitivity of the topic (3.6 percent).
Exhibit 19

Opinions on Current Tax Law
Perceived Impacts on Charitable Giving if Federal Estate Taxes were Repealed
Three scenarios were presented in the survey to elicit perceptions on the magnitude of effects on charitable giving that could result with repeal of the federal estate tax. These scenarios are:
Charitable giving would decrease due to the lack of estate tax incentives.
Charitable giving would increase since more discretionary assets are available (due to no estate tax)
after providing for the individual beneﬁciaries.
Planned giving (charitable remainder trusts, charitable gift annuities, etc.) would increase in use and
popularity due to inherent beneﬁts of these giving techniques (income tax deductions, asset diversiﬁcation, increased income) if the repeal of the estate tax includes a repeal of the step-up in
basis.
Section members indicated their degree of agreement with each the above statements.
Charitable giving would decrease due to the lack of estate tax incentives.
About 48 percent of respondents strongly agree or agree with this proposition. Those with concentrated
probate/estate planning practices and those preparing less than six plans/year disagree more strongly than
other respondent groups as shown in Exhibit 20 and Exhibit 21.
Non-specialists are the most uncertain group with 25 percent responding with don’t know.
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Exhibit 20

Exhibit 21

Charitable giving would increase since more discretionary assets are available (due to no estate
tax) after providing for the individual beneﬁciaries.
Only about 20 percent of respondents strongly agree or agree with this proposition. Non-specialists and
those with low volumes of estate planning work are the most uncertain as shown in Exhibit 22 and Exhibit
23.
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Exhibit 22

Exhibit 23

Planned giving (charitable remainder trusts, charitable gift annuities, etc.) would increase in use
and popularity due to inherent beneﬁts of these giving techniques (income tax deductions, asset
diversiﬁcation, increased income) if the repeal of the estate tax includes a repeal of the step-up in
basis.
About 38 percent of respondents agree or strongly agree with this proposition, while 29 percent disagree
or somewhat disagree, and 33 percent don’t know. This even split is insensitive to any of the attorney segments previously described. (See Total column on Exhibit 24.)
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Exhibit 24

Exhibit 25

Perceptions Surrounding Other Possible Estate Tax Strategies
There are many strategies under active consideration for modifying the estate tax code. For example,
responding attorneys provided the level of agreement with strategies to eliminate generation skipping provisions immediately or over time. See Exhibit 26.
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Exhibit 26

Estate tax relief can also take form through raised exemptions and lowered top rates. Two exhibits summarize respondents’ views on applicable credit raising (Exhibit 27) and the lowering of the 2007 top rate
(now 45 percent) to lower levels (Exhibit 28).
Exhibit 27

Exhibit 28

Perceived Impact on Attorney Income from Elimination of Estate Taxes
Respondents provided their perceptions on their income from future estate planning work given trends toward “eliminating federal death taxes over time.” Younger attorneys are more optimistic than older attorneys,
while attorneys in larger ﬁrms are more pessimistic. (Exhibits 29 and 30.)
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Exhibit 29

Exhibit 30
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Preparing Heirs for the Challenges of Wealth
By Ron Yolles
“Some parents spend more time preparing estate documents than preparing their children for the wealth
and pressures that result from those documents.”

Part I: Background Information

•

Data Re: Estate Transitions
Research evidence outlined below suggests
that inherited wealth is often more of a curse
than a blessing. In this context, “preparing heirs”
involves teaching them skills that will help them
lead an independent and fulﬁlled life, immune
from the dependence, resulting ills, and loss of
initiative that inherited wealth often creates.
Based on conservative estimates, $40.4 trillion will pass to heirs by the year 2052, or about
$800 billion per year plus an additional $11.6 trillion that will be donated to charities.1 So preparation to help heirs and families improve their effectiveness is essential.
Research data indicates that approximately
70 percent of estate transitions fail—where failure is deﬁned as the second generation involuntarily losing control of the family business or a
signiﬁcant part of the family’s wealth.2 More importantly, several of these research studies illustrate that the primary cause of failure in wealth
transitions is a high degree of splintering, divisiveness, and lack of communication within the
family.
One of the most comprehensive studies on
wealth transitions and preparing heirs was completed in 1994 by Family Coach and author Roy
Williams and Professor Michael Morris, PhD, of
Syracuse University’s Whitman School of Business, which was summarized in William’s book
For Love & Money: A Comprehensive Guide to
the Generational Transfer of Wealth (San Francisco, CA: Reed Publishers, Inc., 1997). They
studied 3,250 afﬂuent families between 1973
and 1994 and conﬁrmed the 65 to 75 percent
estate-transition failure rate, isolating the following causes:3
52

•
•
•

60 percent of the failures were due to
breakdowns in trust and communication
within the family unit
25 percent of the failures were caused by
inadequately prepared heirs
Less than 3 percent of the estate-transition failures were caused by incompetent
advisors, lawyers, and accountants
Approximately 12 percent of the failures
were due to lack of a family mission or
purpose that clearly deﬁnes the use of the
family’s wealth

Heirs Are Ill-Prepared
Not surprisingly, afﬂuent families are concerned with the effectiveness of both their estate plans and the steps that they’ve taken to
prepare their heirs for the challenges of wealth.
A recent nationwide survey by U.S. Trust Company (New York, N.Y., June 6, 2006) indicated
that the greatest concern to 83 percent of afﬂuent Americans is that their children will have a
tougher time ﬁnancially. Additionally, 55 percent
of those surveyed felt that their children were
naïve about the value of money and placed too
much emphasis on material things. In addition,
34 percent were concerned that their children
would ﬁnd a spouse who was only interested in
their afﬂuence.
Afﬂuent parents’ concern about the preparation of their children is justiﬁed, because the evidence is strong that wealth is often built by an entrepreneurial ﬁrst generation and then dissipated
by the second and third generations. Based on
studies of afﬂuent families between 1973 and
1996, while both were serving as professors at
the University at Albany, State University of New
York, Thomas Stanley, PhD, and William Danko,
PhD, in their best-selling classic The Millionaire
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Next Door (New York, N.Y.: Simon & Schuster,
1996), offer the following insights on building
and preserving afﬂuence:
• 67 percent of U.S. millionaires were selfemployed entrepreneurs who saved over
20 percent of their annual income
• 80 percent of millionaires were ﬁrst generation (i.e., not inheritors)
• While millionaires lived well below their
means, inheritors exhibited the exact opposite behavior by not saving any money
and spending more than they earned
• 80 percent of millionaires have college
degrees and 40 percent have graduate
degrees
Stanley and Danko found that there was an inverse relationship between cash gifts to children
and both the net worth and wealth that those
children were able to accumulate. They termed
these cash gifts “Economic Outpatient Care
(EOC)” because the gifts created a dependency
on handouts from Mom and Dad. For example,
CPA’s and attorneys who received cash gifts
from their afﬂuent parents had 57 percent and 62
percent of the net worth and 78 percent and 77
percent of the income respectively of their peers
who did not receive cash gifts. This inverse relationship between cash gifts and ﬁnancial success applies over all occupational groups except
professors and teachers who save and invest
the cash gifts given to them.
Predictably, the ultra-successful children of
the afﬂuent who become corporate executives
and physicians became even more ﬁnancially
successful because they were not given cash
gifts; whereas, their less successful siblings became increasingly dependent on their parents
and never developed sound ﬁnancial habits.

wealth and/or a family business. Part of the discussion focuses on how children, and ultimately
grandchildren, can learn to work effectively with
professional ﬁnancial, tax and legal advisors and/
or the professional executive team managing a
family business when those heirs themselves
are not directly involved in the family business.
We draw on research, which shows how families can cooperate and collaborate to make wise
planning decisions for all family members and
develop self-sufﬁciency as opposed to dependency among the younger generation.
In the 30 percent of afﬂuent wealth transitions
that were successful, Williams and Morris found
three broad common elements:4
1.
Candid Communication. There was
a tremendous degree of trust, openness, cooperation, and mutual respect among family members. This
was in sharp contrast to the pattern in
the families where estate transitions
failed, and where parents communicated more with professional advisors
than with their children.
2.
Independent
Achievement/Meritocracy. Only after achieving independent, academic, and career success were heirs allowed to choose to
become involved in either managing
the family’s business or assets. At the
time of transition, these heirs indicated
to researchers that they felt “well-prepared” to take over.
3.
A Written Plan. Families whose transitions were successful prepared
a formal succession plan and family mission statement, which included concrete steps to train (and test)
heirs. These families also laid the
How Some Families Succeed
groundwork for their children to have
Outlined below is a process for families to folsuccessful working relationships with
low in order to prepare children and grandchilcompetent professional advisors.
dren for the challenge of managing signiﬁcant
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Part II: Steps to Prepare Heirs
Five Basic Steps
In addition to the three steps above, there
are several steps that parents should take to
help their children avoid the pitfalls of inherited
wealth:
1.
Conduct regular family meetings
where open dialogue is encouraged
and professional advisors are often
present to help facilitate discussion
and ensure that every adult family
member’s point of view is heard and a
consensus achieved.
2.
Encourage teamwork and a sense of
objectivity and fairness within the family so that even when a decision does
not go a family member’s way, he or
she realizes that the decision making
process was fair and is able to wholeheartedly embrace the direction that
the family decided to take.
3.
Do not make cash gifts to children
before they are ready (often age 35+),
but rather invest in their and their
children’s college education. As mentioned, in The Millionaire Next Door;
Stanley and Danko found that there
was an inverse relationship between
cash gifts to children and both the net
worth and income that those children
were able to earn. They suggested
teaching children to save 20 percent
of their income each month and to live
within their means.
4.
Allow children to learn from failure
and encourage an environment where
all family members, including parents, can candidly assess their own
strengths and weaknesses. Don’t act
as a safety net unless health and wellbeing is involved.
5.
Encourage your children to pursue
their passion, not yours.

54

Real Communication Examples
On this last point, many experienced professionals are aware of cases where children
achieved independent success and then “came
back” to run a family business. Just this month
we heard directly of two such cases: 1) After experiencing success in a “fast-paced” career environment, a daughter and her husband came to
appreciate the value in returning home to run a
family business that was founded in the 1960’s;
2) two successful attorneys returned home to
take over a 50-year old business from their ailing
father and took the business to a new level as
they embraced the information age.
Families should strive to create a culture of
openness in which all family members over the
age of 14 are welcomed and encouraged to understand at least some aspects of the family’s
wealth and to participate in the decision-making process. Additionally, some steps should be
taken from a young age to make sure that children learn to appreciate the value of a dollar and
develop sound educational, work, saving, and
money management skills. These skills need to
be honed and developed from the time that kids
are toddlers through middle age.
This open communication process can be
picked up at any point during a child’s life cycle.
It is perfectly appropriate for elderly parents to
work on collaborative decision-making, money management, and business skills with both
their middle-aged adult children and young adult
grandchildren. Additionally, all children from a
young age should be made to feel that their opinion is valued and respected in important family
matters.
Part III: Summary
The evidence is strong that even a sound estate plan will fail if steps are not taken to prepare
heirs. Even if communication within a family is
less than ideal, the family’s investment manager,
attorney, and CPA working as a team can help
lead a family meeting that encourages mutually
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productive dialogue. If necessary, experienced
family coaches with training in psychology can
be brought in to break down barriers and facilitate discussion.
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3. Williams synthesized this same survey data in the
following: Roy Williams and Victor Preisser, Preparing
Heirs: Five Steps to the Successful Transition of Family
Wealth and Values, (San Francisco, CA: Reed Publishers,
Inc. 2003).
4. Id.
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Swatting Gnats, Ignoring Elephants1
By Hon. Kenneth L. Tacoma
A cyber-riot nearly erupted on probate@
groups.michbar.org this spring when it was reported that a task force looking at problems of
ﬁduciary inﬁdelity in Power of Attorney (POA)
situations was suggesting that electronic registration of POAs, or other similar policing steps,
be required by state law.2 It certainly would not
be wise for me to opine one way or another on
the merits of the proposals, and it is not necessary for me to do so to make the point that there
must be an extant perception that abuse occurs
at some level in POA cases, or there would not
be a task force looking into solutions.
In a similar vein, in 2003 the Michigan Ofﬁce
of the Auditor General released a report of its
performance audit of selected probate court conservatorship cases, creating quite a stir in the
media and the impression of widespread abuse
in conservatorship cases supervised in the Michigan probate courts. In 2005, the State Court
Administrative Ofﬁce released its ﬁnal report
in response to the OAG report, and that report
tracked the conclusion of an interim report that
had preceded it. That conclusion, the reader will
recall, was that with certain not-to-be-minimized
exceptions, Michigan’s probate courts complied
with statutory requirements for monitoring conservatorship cases.3 That brought to a close the
“scandal” uncovered by the Auditor General,
hyped by the media, and ridden into the ground
by court detractors of various stripes.
I reﬂected on these concerns in light of several
cases presented in the court over which I presided in the past several months. The most recent
involved an older gentleman who had petitioned
to establish guardianship and conservatorship
over his even-older brother. Evidence showed
that the subject of the petitions had been plucked
clean by a nephew—a low-level criminal who
had dispossessed the now impoverished ward
of most of his property and wasted the same.
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The thing that struck me, however, was how the
nephew had obtained, and continued to retain,
the old gentleman’s income source as his Social
Security system representative payee.
It was not the ﬁrst case I have seen where
the representative payee system was used to
support the aberrant lifestyles of our culture’s
enterprising youth. A few months ago, a case
was started by one of our local nursing homes
on behalf of a resident when the institution had
gone unpaid for her care for several months. It
turned out that the elderly lady’s grandson had
been named her representative payee long ago,
moved into grandma’s house with some fellow
drug-abusing hangers-on, and used her social
security income to support the bunch. When her
health turned for the worse, grandma was sent
to the hospital and then to the nursing home, but
the Social Security money stayed with her representative payee grandson (and his partying pals)
until the home was ready to roll grandma out into
the street.
The ﬁnal case, which I will note, involved a
high functioning mentally ill fellow for whom, in
regular proceedings, a sister had been appointed
conservator. The sister got her brother’s affairs
in order and stabilized his ﬁnancial situation, doing a very good job under court supervision for
a few years. At a review hearing, which she requested, it was disclosed that her brother had
met a woman, and he and his new girlfriend had
gone to the Social Security ofﬁce where the girlfriend had been appointed representative payee
for the ward, and off they went to Florida. The
annoying part of this was that the conservatorsister had received no prior notice of the change,
and after ﬁnding out what had happened, had
been given the bums’ rush by the Social Security Administration with the assertion that they do
not honor state court ﬁduciary appointments in
the face of a representative payee designation
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by the ward. Whether the fellow and his girlfriend
will live happily ever after, or whether he will end
up homeless in Florida while the girlfriend goes
to Disney World, has yet to be seen, but the window is open if you want to place your bets.
I have every reason to believe that these are
not isolated incidents. If this kind of activity is as
common as I believe, then a lot of effort is put
into investigating and exposing the wrong areas
of ﬁduciary misconduct. There is really no way
to know how many Michigan citizens have prepared and executed Powers of Attorney, but I’d
wager the number of active situations involving
the agency so granted is quite low. However, we
do have data sources involving guardianships
and conservatorships. In 2003, Michigan had
about 33,000 conservatorship cases, when adult
and minor ward cases are combined. Add guardianships of developmentally disabled persons
where the ﬁduciary would be responsible for the
ward’s ﬁnancial affairs for another 19,000 cases,
and we are up to about 52,000 cases supervised
in the probate court system.4
On the other hand, according to Social Security Administration (SSA) statistics, in 2003 about
1,700,000 Michigan citizens received some form
of OASDI5 beneﬁts. Nationally, about 10.5 percent of these beneﬁciaries have representative
payees; assuming this ratio holds in Michigan,
this means about 178,500 people. Add to this the
recipients of SSI6 (about 217,000 souls in Michigan) of which 99.3 percent of the minors7 and 33
percent of adults have representative payees,
and we are talking about at least 71,000 more.
Conservatively, then, over 250,000 Michigan citizens have their social security beneﬁts paid to
these representative payees, and SSA reports
over 6.6 million representative payee cases nationwide.8
The logical questions in this context: How are
representative payees chosen? And, how are
they supervised? The realistic answers: haphazardly and not at all. SSA publishes pamphlets
(and other stuff is available online) to guide representative payees. Basically, you become a repre-
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sentative payee by asking and having the beneﬁt
recipient agree to have you appointed. Analytically this is a little curious, since by deﬁnition, if a
person needs a representative payee, he or she
is at some level unable to exercise appropriate
judgment, but never mind. As for reporting, apparently once a year the SSA requests that Form
SSA-623 (or SSA-6230 for payees for minors)
be ﬁled. I won’t spoil the suspense by attaching
this form; if you’ve read this far, you really must
look up this fraud-buster on your own.
The cases ﬁrst noted motivated the intrepid
Probate Register for Wexford County to pay a
visit to the local Social Security ofﬁce to see how
things worked in the real world. She reported a
very nice visit with the SSA ofﬁce representative
and the following general conclusions:
•
•
•
•
•

•

•

SSA has a meeting with representative
payees at the time of appointment.
SSA tries to appoint a family member as
representative payee.
The wishes of the recipient generally
trump other considerations.
They are basically happy to appoint anyone who is willing to step forward.
The representative payee is informed of
his or her duties at the time of appointment and instructed on the proper way
to set up accounts, but there is no conﬁrmation to see if the instructions are followed.
The only supervision is to ask the ward
if everything is okay. The SSA has no
procedure to see if the money is actually
being spent on the ward other than the
annual payee self-report.
They concede that a lot of fraud and misappropriation may be going on.

I did ﬁnd one piece of practical information in
the course of this review that I now routinely pass
on to Court-appointed ﬁduciaries. When faced
with the kinds of cases ﬁrst noted, the Court-appointed ﬁduciary should contact the Ofﬁce of the
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Inspector General, Fraud Hotline, which is set
up for receiving reports of Social Security fraud
of all kinds. Although it may not bring results, at
least the ﬁduciary has put SSA on notice of the
problem.9
I’m not holding my breath for a press exposé
on the above, as there is no glory for an investigative reporter nor headlines for a paper in dealing with problems without an easy, apparent villain. Given an issue where the problem is structural, nuanced10, and without simple sound-bite
solutions, the reporters will ﬂee. Frankly, so long
as the human condition persists, no number of
ineffectual bureaucrats will be able to police a
system as big as the Social Security program in
the United States. A little perspective, however,
would be nice when the reporters do create their
stories and then hype them for the brief public
attention they gain.
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disabled, making the him or her a valuable asset for the
custodial parent.
8. Social Security statistical information is available at
www.ssa.gov on the internet and is voluminous. The speciﬁc information I cite is derived from Michigan Congressional Statistics, (December 2003), Tables 1 and 2; SSI
Annual Statistical Report, Table 27; and Annual Statistical
Supplement, (2003), Table 5.L1.
9. “Your information is important, however, without sufﬁcient facts it is unlikely that we will be able to provide
assistance.” SSA, OIG website, Representative Payee
Misuse. At least they’re honest that nothing is likely to be
done.
10. A word (actually newly-minted-to-make-us-soundsophisticated word, as historically “nuance” was allowed
to exist as a noun) with which the media chatterers are
currently infatuated—rapidly moving up on this curmudgeon’s Dumbwords list.

Hon. Kenneth L. Tacoma has
served as Judge of Probate for
Wexford County since 1994
and also as Presiding Judge
of the Family Division, 28th CirNotes
cuit Court since 1998. A grad1. This is an update and revision of an article originally
uate of the Indiana University
published in Inter-Com, the Probate Court Judicial SecSchool of Law - Bloomington,
tion’s Journal in March 2005.
he has also been in the private
2. See Probate Digest, Vol 23, Issue 34 (March 31,
practice
of
law
in
Cadillac, served as Domestic
2006) and the postings a few days before and after that
Relations Referee for the 28th Circuit, and served
date.
3. “In sum, the statewide review revealed that the vast as Wexford County Prosecuting Attorney prior
majority of probate courts were either following the Es- to assuming judicial ofﬁce. Judge Tacoma is a
tates and Protected Individuals Code (EPIC), and had
member of the Michigan Probate Judges Associappropriate procedures, or had minor issues that were
quickly corrected following SCAO’s review.” “Final Report ation (executive board) and the Top O’ Michigan
on Investigative Follow-up Review,” Statewide Phase to Judges Association (president). He also serves
the Michigan Ofﬁce of the Auditor General Performance on the Committee on Professional and Judicial
Audit of Selected Probate Court Conservatorship Cases, Ethics of the State Bar of Michigan and on the
(January 2005), 2.
Michigan Court Forms Committee (Probate and
4. Data taken from SCAO 2003 Annual Report, Probate
Family Division Section). He has served as a
Court Statistical Supplement.
5. Old-Age (retirement), Survivors, and Disability Insur- presenter at training programs throughout Michiance—what most people think of as Social Security with gan both when a member of the Prosecuting
the accumulated entitlements added over the years.
Attorney’s Association of Michigan and currently
6. Supplemental Security Income - the cash assistance
for the Michigan Judicial Institute.

program for low-income, aged, blind, or disabled persons
administered by the Social Security Administration.
7. I won’t parse this beyond noting the observation of
a jaded local protective services worker who refers to the
efforts of his clientele in this area as the Social Security
lottery in which the jackpot is to have a child designated
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Drafting a Flexible Irrevocable Life Insurance Trust, Part 2
By Julius H. Giarmarco
This is part two of an article on drafting ﬂexible
irrevocable life insurance trusts (ILITs). Part one
of this article, which appeared in the last issue of
the Michigan Probate and Estate Planning Journal, focused on building ﬂexibility in an ILIT with
respect to the grantor’s access to cash values,
Crummey powers, and amending or terminating the ILIT. Part two of the article focuses on
drafting considerations relating to trustees and
beneﬁciaries. Sample drafting language is also
offered for the practitioner’s consideration.
Dealing With Trustees
Removing and Replacing Trustees
It is usually a good idea to include a provision in an ILIT giving the grantor and, after the
grantor’s death, the beneﬁciaries the right to remove and replace trustees. Otherwise, judicial
action will be required to remove a trustee who
is unresponsive or ineffective, or whose fees are
not competitive.
In Rev. Rul. 95-58, the IRS ruled that the
grantor’s power to remove and replace trustees
is not a reservation of the trustee’s discretionary powers of distribution that might cause the
trust property to be included in the grantor’s estate under IRC §2036. Rev. Rul. 95-58 also held
that any successor trustee must not be related or
subordinate to the grantor within the meaning of
IRC §672(c). In PLR 9607008, the IRS extended its holding in Rev. Rul. 95-58 to beneﬁciaries
who are given the right to remove and replace
trustees.
Is the use of IRC §672(c) appropriate? IRC
§672(c) is an income tax standard used in the
grantor trust rules and, prior to Rev. Rul. 95-58,
had no estate tax signiﬁcance. The requirement
of a trustee who is not related or subordinate to
the grantor or beneﬁciaries does not have any
support under IRC §2036(a)(2) nor §2038(a)(1)

or the Regulations promulgated thereunder. In
addition, reliance on IRC §672(c) is inconsistent
with the Tax Court’s holding in Estate of Wall,
101 T.C. 300 (1993). Nevertheless, most clients
will be more willing to accept the IRC §672(c)
limitation than face a possible IRS challenge.
Sample wording for the removal and replacement of trustees might look like this:
The grantor reserves the right to remove any
incumbent Trustee or Co-Trustee and any
successor Trustee designated to act in the
future and appoint a successor individual or
Independent Trustee or a series of successor individual or Independent Trustees or
Co-Trustees. As a condition precedent to removing a Trustee or Co-Trustee hereunder,
the grantor must ﬁrst appoint an Independent
Trustee (if no successor Trustee has already
been named herein), as such term is deﬁned
below.
After the grantor’s death, or during any period that the grantor is disabled, the grantor’s
spouse may remove any incumbent Trustee
or Co-Trustee and a successor Trustee designated to act in the future and appoint a successor Independent Trustee or a series of
successor Independent Trustees or Co-Trustees. As a condition precedent to removing a
Trustee or Co-Trustee hereunder, the grantor’s spouse shall ﬁrst appoint an Independent
Trustee (if no successor Trustee has already
been named herein) or a series of successor
Independent Trustees, as such term is deﬁned below.
After the death or disability of the grantor’s
spouse, a majority of the beneﬁciaries (with
any beneﬁciary under a legal disability acting through his/her Agent) then eligible to
receive mandatory or discretionary distributions of net income under this agreement
may remove any incumbent Trustee or Co-
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Trustee and a successor Trustee designated
to act in the future and appoint a successor
Independent Trustee or a series of successor Independent Trustees or Co-Trustees. In
addition, each beneﬁciary (with any beneﬁciary under a legal disability acting through
his/her Agent) for whom a separate trust is
named or established hereunder may remove
any incumbent Trustee or Co-Trustee and a
successor Trustee designated to act in the
future and appoint a successor Independent
Trustee or a series of successor Independent
Trustees or Co-Trustees with respect to his/
her separate trust. As a condition precedent
to removing a Trustee or Co-Trustee hereunder, the grantor’s beneﬁciaries (or their Agent
as the case may be) shall ﬁrst appoint a successor Independent Trustee (if no successor
Trustee has already been named herein) or
a series of successor Independent Trustees,
as such term is deﬁned below. In no event
shall the grantor serve as a Trustee hereunder. Notwithstanding the foregoing, at such
time as a beneﬁciary is acting as a co-trustee
of a trust named or established hereunder for
such beneﬁciary, the beneﬁciary need not appoint a replacement for a co-trustee being removed if there is at least one other co-trustee
then serving with the beneﬁciary, it being the
grantor’s intention that there be at least two
co-trustees serving at all times.
The beneﬁciaries need not give any Trustee
being removed any reason, cause, or ground
for such removal. Notice of removal shall be
effective when made in writing by either: Personally delivering notice to the Trustee and
securing a written receipt, or Mailing notice in
the United States mail to the last known address of the Trustee by certiﬁed mail, return
receipt requested.
As used in this instrument, the term “Independent Trustee” means a person: (i) who is not
related or subordinate (within the meaning of
IRC Section 672(c)) to any donor or beneﬁciary with respect to the trust in question; (ii)
who cannot be beneﬁted by the exercise or
non-exercise of any power given the Trustee
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by this Trust Agreement or by law; (iii) who is
neither a beneﬁciary nor a donor of the trust in
question; and (iv) who is experienced in business, ﬁnance or investments or is an attorney
or accountant experienced in the areas of
trusts or taxes. In the event that any Independent Trustee should for any reason cease to
meet such qualiﬁcations, he or she shall immediately cease to be a Trustee as though he
or she had resigned immediately prior to the
occurrence of such disqualiﬁcation.

Liability Protection for Trustees
Many times during the grantor’s lifetime, the
trustee of an ILIT is a family member or close advisor. If a corporate trustee is named in the trust
agreement, the corporate trustee will usually not
serve until the grantor’s death, at which time the
ILIT receives the insurance proceeds. In such
cases, the initial trustee may not be qualiﬁed to
properly select any new policies to be purchased
by the ILIT or to evaluate any existing policies
transferred to the ILIT.
The terms of a trust generally determine a
trustee’s duties. In re Estate of Butterﬁeld, 418
Mich 241, 341 NW2d 453 (1983). Generally, the
grantor can limit a trustee’s liability except for actions committed in bad faith. See Restatement
(Second) of Trusts §§164 and 222. Therefore,
to protect a non-professional trustee, the trust
agreement should contain a provision limiting
the trustee’s liability with respect to those life
insurance policies selected by the grantor. The
trust agreement should also indemnify the trustee from any liability resulting from his reliance on
a life insurance agent’s representations.
Consider the use of the following provision to
limit a trustee’s liability:
The Trustee, conclusively and without inquiry
or independent investigation, may rely upon
the representations of any person selling or in
any way associated with the marketing, promotion or sale of a given life insurance policy
regarding the relative quality of such policy
(as compared to other available policies) or
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regarding the absolute quality of such policy
(without regard to other available policies).
Speciﬁcally, but not by way of limitation, the
Trustee at no tie shall have any duty whatsoever (i) to verify that any particular life insurance policy satisﬁes the requirements for
a life insurance contract under IRC Section
7702; (ii) to compare the performance or pricing or the projected performance or pricing
of a particular life insurance policy with the
performance or pricing or projected performance or pricing of any other life insurance
policy which may then be available from any
source; (iii) to assess the appropriateness
of purchasing or retaining any life insurance
policy as an asset of the trust as compared to
other then-available vehicles that are not life
insurance policies; or (iv) to investigate the
strength or solvency of the company which issued or is offering a given life insurance company policy. The Trustee may retain any life
insurance policy purchased by the Trustee
or transferred to the Trustee by the Grantor,
a predecessor Trustee, or any other person,
and the Trustee shall have no duty at any time
to make any inquiry or investigation into the
advisability of such retention (including, but
not limited to, inquiry or investigation into the
same or similar matters set forth above). With
respect to any such policies retained by the
Trustee, the Trustee shall have no liability to
the Grantor or to any present or future beneﬁciary of the Trust for non-productivity, decline
in value or lack of diversiﬁcation of the trust
assets. The fact that the Trustee may have
made inquiry regarding any such matter prior
to the acquisition of a policy or after the acquisition of such policy shall place no duty upon
the Trustee to make any further inquiry, but
shall be considered activity beyond the scope
of the Trustee’s duties. The Trustee shall not
be liable to the Grantor nor to any present
or future beneﬁciary of the Trust for any loss
or damage suffered in connection with performance or lack of performance of any life
insurance policy owned by the Trust or by the
insolvency of any life insurance company issuing any such policy. The Trustee’s duties
and responsibilities with respect to any life in-
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surance policy owned by the Trust, until such
policy matures or is surrendered or otherwise
disposed of, are to provide safekeeping services with respect to the policy, and to pay
premiums as and when they come due or,
under the terms of the policy, may be paid, if,
but only if, the Trustee has sufﬁcient available
funds to do so. Grantor speciﬁcally acknowledges that the Trustee would not accept the
position of Trustee unless the Trustee’s duties, responsibilities, and liabilities were limited as set out herein.

Dealing With Beneﬁciaries
Testamentary Limited Power of Appointment
A testamentary limited power of appointment
(“LPA”) allows the beneﬁciary to change the dispositive terms of the trust. An LPA can be used
to adapt to changed circumstances that were
unknown at the time the trust was drafted. A
testamentary LPA is particularly useful in ILITs
with generation skipping provisions because of
the long duration of the trust. The power can be
given to a beneﬁciary without federal transfer tax
consequences. IRC §2041.
Usually, the LPA limits the permissible appointees to the grantor’s descendants. However,
the appointees may include anyone other than
the power holder, the power holder’s estate, the
power holder’s creditors, or the creditors of the
power holder’s estate. For example, the LPA can
include any or all of the following as permissible
appointees: charities, spouses of the grantor’s
descendants, or an income interest for the beneﬁt of a spouse of the grantor’s descendants. The
LPA can also be designed to allow the power
holder to direct that appointed assets be held in
further trust for the appointee.
A sample testamentary limited power of appointment clause might read as follows:
Each beneﬁciary for whom a trust is named
shall have the limited testamentary power to
appoint the remaining property in his/her trust
to, or in trust for the beneﬁt of, a person or
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persons among my then living descendants,
the spouse of a descendant of mine, or such
religious, scientiﬁc, charitable or educational organizations described in IRC Section
501(c)(3), in such proportions and upon such
terms and conditions and estates, with the
powers, in the manner and at the times as the
beneﬁciary appoints by a valid last will or by a
valid living trust agreement which speciﬁcally
refers to this power, provided, however, that
any property allocated to the spouse of a descendant of mine shall be held in trust and the
trust must provide that (i) only income, but not
principal, may be distributed to the spouse,
(ii) the spouse shall not be a trustee of such
trust, (iii) the trust will terminate no later than
the spouse’s death (and the trust may terminate earlier on events such as the spouse’s
remarriage or cohabitation with an unrelated
person), and (iv) upon termination, the trust
property shall be allocated or distributed (in a
manner designated by the beneﬁciary) among
my then living descendants.

Creditor Protection
Many grantors want the assets in the ILIT to
either be distributed to the beneﬁciaries at stated
ages (e.g. one-third at ages 25, 30, and 35) or
they want to permit the ILIT beneﬁciaries to withdraw assets at those ages. In either case, the
trust assets will be subject to the claims of a beneﬁciary’s creditors, including divorced spouses.
Therefore, the trust agreement should permit an
independent trustee (or co-trustee) to postpone
distributions to a beneﬁciary beyond the stated
ages for certain reasons (i.e., a pending divorce,
bankruptcy, etc.). Such a provision, coupled with
a spendthrift clause, will protect the beneﬁciaries
from their inability, their disability, their creditors
and their predators.
The following language is offered to achieve
that result:
The Trustee shall have the power to refuse
a withdrawal request or to postpone any dis-

62

Winter 2006

tributions of principal otherwise required to a
beneﬁciary upon or after the beneﬁciary’s attainment of a speciﬁed age or the death of a
third person, and to postpone the termination
of such trust which might otherwise be required, all as if such withdrawal right had not
been available, or such age had not been attained, or such death had not occurred, if the
Trustee, in its sole discretion, determines that
such refusal or postponement is consistent
with my overall intent. In exercising such discretion, I authorize and approve the Trustee’s
use of such information as may be available
and pertinent, such as the beneﬁciary’s serious physical or mental disability, the beneﬁciary’s addiction to drugs or alcohol, the beneﬁciary’s incarceration, a pending divorce, a
gambling problem, the beneﬁciary’s involvement in a “cult” type organization, the involvement of the beneﬁciary as a defendant in a
civil or criminal lawsuit or in any bankruptcy
proceeding, present or imminent ﬁnancial difﬁculty, a serious tax disadvantage in making a
distribution, or similar substantial cause. Any
such refusal or postponement may be continued by the Trustee from time to time, up to
and including the entire lifetime of the beneﬁciary. The Trustee’s exercise of discretion in
such refusal or postponement shall be ﬁnal
and binding upon all parties in interest. No
Trustee shall at any time be held liable for any
action taken or not taken pursuant to this Section, nor shall any Trustee be required to take
any afﬁrmative action pursuant hereto, and
no Trustee shall be required to inquire into or
investigate any beneﬁciary’s status as it may
relate to this Section. Notwithstanding anything contained in this Article to the contrary,
during any period of time that a beneﬁciary’s
distributions are being postponed pursuant
to the foregoing provisions, the Trustee may
also distribute the income and/or principal of
such beneﬁciary’s trust to or for the beneﬁt
of the beneﬁciary’s spouse and descendants
(if any) for said spouse’s and descendants’
health, education, maintenance and support.
The Trustee may make unequal distributions
to said spouse and descendants or may at
any time make a distribution to fewer than all
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of them, and shall have no duty to equalize
those distributions.

the ILIT, the assets remaining in the trust are not
subject to future estate taxes. Finally, the beneﬁciary’s ability to name a “friendly” trustee and to
Beneﬁciary-Controlled Trusts
act as a co-trustee over his/her trust is as close
In lieu of distributing trust assets to beneﬁcia- to outright ownership that one can have, while
ries outright, consideration should be given to still enjoying protection from creditors, divorce,
leaving the assets in trust for the beneﬁciary’s and future estate taxes.
lifetime. With a beneﬁciary-controlled trust, the
beneﬁciary is a co-trustee over his/her trust and Disabled Beneﬁciaries
has the right to remove and replace trustees (with
A thorough discussion of the Medicaid prosomeone who is not related or subordinate to the gram for Supplemental Security Income (“SSI”)
beneﬁciary, as deﬁned in IRC §672(c)). Having recipients is beyond the scope of this article.
a co-trustee along with the beneﬁciary ensures However, if an ILIT provides a beneﬁciary with
that the ILIT’s spendthrift clause will be upheld. so much of the income and principal, or either,
The trust agreement usually allows the trustees as is necessary for the support of the beneﬁciato distribute income and principal to the beneﬁ- ry, the trust is referred to as a “support” trust.
ciary and his/her descendants. In addition, the If the beneﬁciary of a support trust is receiving
beneﬁciary typically is the “primary” beneﬁciary SSI or becomes eligible for SSI after the ILIT is
and, therefore, his/her needs take priority over established, then the support trust is subject to
those of his/her descendants. More importantly, claims for reimbursement by the State of Michithe trust agreement allows the trustee to acquire gan. Miller v Dep’t of Mental Health, 432 Mich
assets such as vacation homes and artwork for 426, at 429 (1989).
the beneﬁciary’s use and enjoyment (without reIt is advisable to include a “fail-safe” provision
muneration). The trustees can also use trust as- in the trust agreement that “converts” a support
sets to invest in a business that can employ the trust into a discretionary supplemental trust if the
beneﬁciary.
beneﬁciary becomes eligible for SSI. A discreUpon the beneﬁciary’s death, the assets re- tionary supplemental trust allows the trustee, in
maining in the trust can be distributed by the the trustee’s sole discretion, to provide the benbeneﬁciary according to a testamentary limited eﬁciary with income and principal as needed for
power of appointment. If the limited power of the beneﬁciary’s general welfare without disappointment is not exercised, the trust property qualifying the beneﬁciary for public assistance.
could pass to the beneﬁciaries’ descendants, Generally, the discretionary trust provides the
per stirpes. Subject to the governing rule against beneﬁciary with basic needs not being covered
perpetuities, the trust can continue for the pri- by public assistance. Since the beneﬁciary does
mary beneﬁciary’s descendants upon the same not have an ascertainable interest in a discretionterms.
ary trust, the beneﬁciary’s creditors cannot reach
There are several advantages to using ben- the assets in the trust. Miller v Dep’t of Mental
eﬁciary-controlled trusts. First, the assets re- Health, 342 Mich 426, at 430.
maining in trust for the beneﬁciary’s use and enConsider the use of the following provision to
joyment are protected from creditors, including protect a beneﬁciary receiving governmental asdivorced spouses. Second, the grantor controls sistance:
who the remaindermen are upon the beneﬁciaWhenever a beneﬁciary (the “disabled beneﬁciary”) of any trust created hereunder is
ry’s death, thereby ensuring trust property stays
eligible for any public beneﬁts to provide for
in the family. Third, to the extent of the grantor’s
his/her basic support and maintenance (i.e.,
generation skipping tax exemption allocated to
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SSI, SSDI, Medicaid, etc.), then during the
term of such trust, I direct that distributions
from such trust shall be used solely for supplementing those beneﬁts which are available
to him/her. Inasmuch as possible, the Trustee
is to administer such trust so that the disabled
beneﬁciary’s eligibility for public governmental assistance programs is not endangered.
Under no circumstances shall the disabled
beneﬁciary have the power or authority to demand any distribution from the Trustee, and
the Trustee is under no obligation, implied or
otherwise, to make any distributions to the
disabled beneﬁciary. Further, the Trustee may
withhold distributions to the disabled beneﬁciary if, in the Trustee’s sole discretion, they
would not be consistent with my intentions as
expressed above. The Trustee has full discretion to spend a disabled beneﬁciary’s trust
income or principal, or not to spend it, as the
Trustee sees ﬁt. The disabled beneﬁciary shall
have no legal right to the trust’s assets, even
in the case of an emergency. Notwithstanding anything contained in this Agreement to
the contrary, neither the Trustee nor any Trust
Protector shall have the right to terminate any
trust established for a disabled beneﬁciary.

Change in Marital Status

or. Alternatively, the grantor’s “spouse” can be
deﬁned in the trust agreement to mean that person the grantor is married to at the time of the
grantor’s death.
Sample wording in the event of the grantor’s
divorce might read as follows:
In the event the grantor and the grantor’s
spouse become divorced or legally separated, the grantor’s spouse and the grantor’s spouse’s relatives (who are not also the
grantor’s blood relatives) shall be deemed
to have predeceased the grantor for all purposes of interpreting this Agreement (other
than for purposes of the “rule against perpetuities” provisions under this Agreement). In
the event a descendant of the grantor and the
grantor’s spouse become divorced or legally
separated, such spouse and said spouse’s
relatives (who are not also the grantor’s blood
relatives), shall be deemed to have predeceased the grantor for all purposes of this
Agreement (other than for purposes of the
“rule against perpetuities” provisions under
this Agreement).

Conclusion

In drafting an ILIT, attorneys should resist the
In the typical ILIT that holds a policy on a mar- temptation to draft too “tightly”. Language allowried grantor’s life, the grantor’s surviving spouse ing the trustees and beneﬁciaries to take into acis given a life estate in the trust assets after the count changed circumstances and trust and tax
grantor’s death. The spouse may also be named laws is extremely important. While an ILIT apas a trustee of the ILIT. In addition, the spouse pears by its nature to be an inﬂexible instrument
may have a limited power of appointment during to most clients, it is easy to build ﬂexibility into
the grantor’s lifetime over trust property, and the the ILIT from inception.
Pursuant to Circular 230, to the extent this argrantor’s in-laws may be named as a trustees,
power holders, or even beneﬁciaries or contin- ticle discusses tax matters, it is not intended nor
written to be used, and cannot be used by a taxgent beneﬁciaries under the trust agreement.
In the event of divorce, most grantors will no payer for the purpose of avoiding penalties that
longer want their spouse (or their in-laws) to be may be imposed on the taxpayer by law.
beneﬁciaries, trustees, or power holders under
their ILIT. Therefore, the trust agreement should
provide that, in the event of legal separation or
divorce, the grantor’s spouse and in-laws shall
be deemed for all purposes of interpreting the
trust agreement to have predeceased the grant64
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Julius H. Giarmarco, a partner
at Cox Hodgman & Giarmarco
PC, Troy, practices in the areas
of estate planning, business
succession planning, wealth
transfer, and life insurance applications. Mr. Giarmarco also
heads the ﬁrm’s estate planning division. In addition to
his law degree, he holds a master’s in law. He
is a former instructor in both the Chartered Life
Underwriter and Certiﬁed Financial Planner programs, and he lectures frequently on a national
basis on estate planning issues for insurance
companies, broker-dealers, and trade associations. Mr. Giarmarco has authored a number of
articles on estate planning issues appearing in ﬁnancial planning magazines and in the Michigan
Bar Journal, and he is the author of the nationally acclaimed brochure, The Five Levels of Estate
Planning. Mr. Giarmarco is also the coauthor of
Estate Planning with Insurance, and a chapter
author for ICLE’s Michigan Business Formbook
(2d 2001 ed & Supps) and Advising Closely Held
Businesses in Michigan (2000 & Supps).
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New Law Clariﬁes Funeral Rights
By Douglas G. Chalgian
Michigan recently adopted new laws designed
to clear up confusion about who has the legal
authority to control funeral arrangements for a
decedent. These new laws (Public Acts 299,
300, and 301 of 2006) took effect July 20, 2006.
Prior to their passage, conﬂicts existed between
provisions of EPIC and Michigan’s Occupational Code over how families, funeral homes, and
courts resolve disputes about burial, cremation,
and/or funeral arrangements.
Although the three public acts modify several statutes throughout EPIC and the Mortuary
Code, the most signiﬁcant aspects of the new
laws appear in three new provisions that have
been added to EPIC:
• MCL 700.3206 deﬁnes the scope
of authority, and creates a scheme
for determining who has authority to
make decisions.
• MCL 700.3207 establishes the rules
for resolving a dispute through a probate court proceeding.
• MCL 700.3208 creates a new cause
of action in circuit court to resolve
disputes that do not fall within the
conﬁnes of the probate court dispute
rule.
These new laws establish speciﬁc rules and procedures.
Priority Among Adult Surviving
Family Members
MCL 700.3206 establishes new “presumed”
priorities for determining who can make decisions about “funeral arrangements and the handling, disposition, or disinterment of a decedent’s
body, including but not limited to, decisions about
cremation, and the right to possess cremated remains of the decedent.”
First among in the priority list is the surviving spouse. After the surviving spouse, the pre66

sumed priority list tracks the statutory scheme
for inheritance by intestacy, as set forth in MCL
700.2103; with the additional requirement that
an individual who would otherwise have priority
under this scheme must be 18 years of age or
older.12
A person with priority can be bypassed if (1)
the person cannot be located, or (2) the person
fails to act. The statute deﬁnes the level of effort
that must be undertaken to locate such persons
before they can be bypassed.
A Majority Rule
When more than one person holds the same
level of priority, the decision of a majority of such
individuals will control. If one or more of the individuals in a class are unavailable or unwilling to
participate, the majority of those who are available and willing to act will control.
Court Procedures for Resolving Disputes
Probably the most confusing aspect of the
new laws involves the provisions that establish
court procedures for resolving disputes. The new
laws establish two avenues for resolving such
disputes—one in probate court and one in circuit
court. MCL 700.3207 provides a procedure for
petitioning the probate court, and MCL 700.3208
allows for a new cause of action in the circuit
court. The best interpretation of these statutes
appears to suggest that a spouse or anyone who
is an intestate heir of the decedent would be able
to bring a petition in probate court, and therefore
only in-laws and non-family members would be
relegated to circuit court.3
For disputes heard in probate court, MCL
700.3207 provides for an expedited hearing.
When a petition is ﬁled, the probate court must
hear the matter within seven business days. A
court may hear the matter in a shorter period of
time, and notice may be waived, to accommo-
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date religious beliefs.
In deciding such a petition, the probate court
must consider several statutorily identiﬁed factors, including the reasonableness of the proposed arrangements, the nature of the relationship between the decedent and the petitioner,
and whether the person bringing the petition is
willing to pay the costs of the proposed disposition.
Pursuant to MCL 700.3708, those who do not
have standing to bring an action in probate court
can ﬁle a complaint in circuit court. Unlike the
probate court statute, the circuit court law establishes no timelines, no notice requirements and
no factors to be considered.
Conclusion
Although the Michigan legislature has chosen not to go as far as some states have done,
which is to allow individuals to direct in writing
what happens to their bodies when they die; by
establishing priorities and jurisdiction, and by
setting forth factors that will be considered when
disputes arise, these new laws provide planners
with some ability to counsel clients who are concerned about these issues.
Notes
1. The statute does not address how the rights of
someone who is at least age 18, but who otherwise lacks
legally competence, would be exercised.
2. It is also interesting that in addition to incorporating
the priorities as set forth in MCL 700.2103, the statute says
that the person(s) with presumed priority must be “related
to the decedent in the closest degree of consanguinity.” It
is unclear whether this undeﬁned phrase would be construed to simply extend the reach of the priority list beyond
the statutory scheme, or whether the new law anticipates
situations where the individual who would have priority under MCL 700.2103 would be different from the person who
has the closest degree of consanguinity.
3. Although there are certainly other possible constructions.

Douglas G. Chalgian, of Chalgian & Tripp Law Ofﬁces PLLC,
East Lansing, practices in the
areas of elder law, estate planning, special needs planning,
and probate litigation. Mr.
Chalgian specializes in Medicaid planning, guardianships
and conservatorships, and will
and trust contests. A member of the National Association of Elder Law Attorneys, he is a Certiﬁed Elder Law Attorney by the National Elder
Law Foundation. Mr. Chalgian is a member of
the Probate and Estate Planning Section Council of the State Bar of Michigan and is a former
chair of the Bar’s Elder Law and Advocacy Section. He is a regular speaker on elder law issues
for ICLE and other organizations, and a previous
contributor to the Michigan Probate and Estate
Planning Journal, as well as the Michigan Bar
Journal, the Elder Law Advocate, and Michigan
Lawyers Weekly. Mr. Chalgian also is a coeditor and chapter author for Advising the Older or
Disabled Client (ICLE 3d ed 2004 & Supp) and is
author of Michigan Medicaid Planning Handbook
(ICLE, forthcoming). He is involved in various
community activities, including as a member of
the board of directors of the Alzheimer’s Association, Great Lakes Chapter; the Huntington’s Disease Association, Michigan Chapter; the Michigan Society of Gerontology; and the Thomas M.
Cooley Law School’s Sixty Plus, Inc., Elderlaw
Clinic.
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Uniformity of Practice—Are We There Yet?
By Joan C. Von Handorf
It often seems like the answer to this question
is “Not in my lifetime.” Although some progress
has been made, such as uniform charges for
the inventory fee, probate practitioners are well
aware that we are far from attaining uniformity of
practice. Sometimes it seems as if winning one
battle spawns other uniformity of practice issues.
However, we will not give up the ﬁght.
The Probate and Estate Planning Council sent a questionnaire requesting information
about uniformity of practice issues to all probate
practitioners in ICLE’s database. The Council
would like to thank the more than 400 of you
who responded. Responses to the questions on
the survey regarding decedent’s estates will be
discussed in this article. Responses to the questions on the survey regarding guardianships,
conservatorships and pretrials will be discussed
in a subsequent article.
Since responses were not received from attorneys who practice in certain probate courts,
the information in this article is incomplete. Responses were not received from attorneys who
practice in Alcona, Allegan, Arenac, Baraga,
Branch, Cass, Chippewa, Clare, Crawford, Gogebic, Gratiot, Houghton, Ionia, Iosco, Iron,
Kalkaska, Keweenaw, Lake, Mackinac, Mason,
Mecosta, Menominee, Missaukee, Montmorency, Ogemaw, Otsego, Roscommon, Sanilac,
Schoolcraft, and Shiawassee counties. If responses are ultimately received from attorneys
who practice in those counties, the results will be
discussed in a subsequent article.
Some of the responses to the survey were
contradictory because practitioners from the
same county responded differently to particular
questions in the survey. When that occurred,
the answer provided by the majority of practitioners in that county is the information provided
in this article. If there was no clear answer to a
question, the court was contacted to insure that
the information set forth in this article is correct.
68

However, the following disclaimer is necessary:
The information in this article is only as accurate
as the practitioners’ responses to the survey.
Opening Decedent Estates
When opening a decedent estate, the personal representative must publish notice to creditors
that they can make claims against the estate.
MCL 700.3801. MCR 5.306(A). Arrangements
for publication can be made at the following
courts by presenting the court with the form entitled Notice to Creditors (PC 574) at the time of
ﬁling the application or petition: Charlevoix, Genesee, Gladwin, Grand Traverse, Lenawee, Macomb, Oakland, Oceana, St. Clair, and Wayne.
If the court does not arrange for publication, a
practitioner may either contact the court to ask
for information about the appropriate newspaper or may publish in a legal newspaper in the
county in which the estate is being administered.
Volume 3 of the Michigan Probate Sourcebook
contains a list of Michigan legal newspapers.
After the petition or application has been ﬁled
and approved by the court, the court will issue
letters of authority upon ﬁling a Bond (PC 570)
or Acceptance of Appointment (PC 571). The
current form for Acceptance of Appointment requires that the appointed personal representative provide his or her driver’s license number
and date of birth. This is personal information
which the court is prohibited from requiring pursuant to MCR 5.302(B). There are proposals to
change the form for Acceptance of Appointment
to eliminate this requirement. At this time, only
ﬁve courts do not require the proposed personal representative to provide a driver’s license
number and date of birth on the Acceptance of
Appointment: Benzie, Manistee, Montcalm, St.
Clair, and Wayne.
In all fairness, the courts are requiring this
information so that they can pursue personal
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representatives who misappropriate funds from
a decedent estate. The best way for the courts
to do this is to place the name of the delinquent
personal representative on the LEIN system. The
courts believe that they need a driver’s license
number in order to do this. A possible solution
to this problem is to allow the courts to place the
name of a delinquent personal representative on
the LEIN system without providing this personal
information.
Once a court has agreed to issue letters of
authority, the fee for each letter of authority differs widely from county to county. Pursuant to
MCL 600.2546 the cost of certiﬁed copies is $10
plus $1 per page. Courts interpret this provision
differently. The courts in Benzie, Manistee, Montcalm, Osceola, and Presque Isle do not charge
for the ﬁrst letter of authority. The courts in Alger,
Delta, Dickinson, Gladwin, Huron, Kent, Marquette, Muskegon, Newaygo, St. Clair, and Wexford charge $10 for each letter of authority. The
courts in Barry, Charlevoix, Cheboygan, Emmet,
Genesee, Grand Traverse, Hillsdale, Ingham,
Isabella, Leelanau, Livingston, Luce, Macomb,
Marquette, Monroe, Ontonagon, Ottawa, Van
Buren, Washtenaw, and Wayne charge $11 for
each letter of authority. Jackson County charges
$10 if the personal representative provides the
letter of authority and $11 if the personal representative does not provide the letter of authority. The courts in Alpena, Antrim, Bay, Berrien,
Calhoun, Clinton, Eaton, Kalamazoo, Lenawee,
Midland, Oakland, Oceana, Saginaw, St. Joseph, and Tuscola charge $12 for each letter of
authority.
The courts that charge $12 for each letter of
authority count each side of the letter of authority
as a separate page, so they reason that the cost
of certiﬁcation is $10 plus $1 for each of the 2
pages that consist of the letter of authority. Since
the difference in fees is minimal but irritating for
attorneys who practice in more than one county,
it would be helpful if SCAO would interpret MCL
600.2546 and order the courts to charge the
same fee.
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Inventories for Decedent Estates
Uniformity of practice was accomplished with
regard to inventory fees when MCR 5.307(A)
was amended to speciﬁcally allow deductions for
liens when calculating the inventory fee. However, some uniformity of practice issues must
still be resolved with regard to the inventory for
decedent estates.
There is still some variation in the charge for
the inventory fee for decedent estates with assets valued at $0, such as an estate that was
opened to ﬁle suit where the proceeds from the
suit have not yet been determined. Pursuant to
MCL 600.871, the inventory fee for an estate
valued at less than $500 is $5. However, the
following courts charge no inventory fee for an
estate with assets valued at $0: Barry, Berrien,
Calhoun, Clinton, Genesee, Gladwin, Hillsdale,
Huron, Ingham, Isabella, Jackson, Kent, Lapeer, Lenawee, Luce, Macomb, Muskegon, Newaygo, Oakland, Oceana, Ontonagon, Osceola, Ottawa, Presque Isle, St. Clair, St. Joseph,
Washtenaw, Wayne, and Wexford. The following
courts charge $5 for an inventory with assets
valued at $0: Alger, Alpena, Antrim, Bay, Benzie,
Calhoun, Charlevoix, Cheboygan, Delta, Dickinson, Eaton, Emmet, Grand Traverse, Kalamazoo, Leelanau, Livingston, Manistee, Marquette,
Midland, Monroe, Montcalm, Saginaw, Tuscola,
and Van Buren. Therefore, if you are ﬁling an inventory with assets valued at $0 in a court where
practitioners did not respond to this survey, you
should call the court to determine the amount of
the inventory fee.
Furthermore, there is also some variety among
courts as to whether evidence of the value of an
asset must be presented to the court at the time
the inventory is presented for calculation of the
inventory fee. Pursuant to MCR 5.307(A), the
personal representative must submit to the court
the information necessary to compute the inventory fee. Some courts interpret this court rule as
allowing them to require documentation to show
the value of an asset, as well as to require documentation showing the amount of any lien on the
69
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asset.
The following courts require documentation to
show the value of real property: Berrien, Calhoun,
Charlevoix, Dickinson, Emmet, Grand Traverse,
Huron, Kent, Leelanau, Manistee, Monroe, Montcalm, Muskegon, Ontonagon, Ottawa, Presque
Isle, Saginaw, St. Clair, and Washtenaw. The following courts require documentation to show the
value of vehicles: Bay, Calhoun, Grand Traverse,
Huron, Kent, Leelanau, and Saginaw. The following courts require documentation to show the
value of bank accounts: Calhoun, Eaton, Emmet,
Grand Traverse, Huron, Kent, Montcalm, Ottawa, Presque Isle, Saginaw, and St. Clair. The following courts require documentation to show the
value of investments: Calhoun, Eaton, Emmet,
Grand Traverse, Huron, Montcalm, Presque Isle,
and St. Clair. The following courts require that
documentation be provided for all assets shown
on the inventory: Cheboygan, Delta, Genesee,
Gladwin, Ingham, Kalamazoo, Luce, Macomb,
Marquette, Newaygo, Oakland, Oscoda, St. Joseph, Tuscola, and Wayne. The following courts
require that proof of liens be provided with the
inventory: Bay, Calhoun, Dickinson, Emmet,
Genesee, Ingham, Macomb, Midland, Monroe,
Oakland, Oceana, Oscoda, Ottawa, Tuscola,
and Wayne. Once again, a court rule clarifying
the documentation that must be presented with
the inventory would be helpful.
Closing Decedent Estates
There are also some uniformity of practice issues that arise when closing decedent estates.
Pursuant to MCL 700.3951, the personal representative must ﬁle a notice of continued administration with the court when an estate has
been opened for longer than one year. The timing of ﬁling the notice of continued administration is speciﬁcally set forth in the statute: “This
notice of continued administration must be ﬁled
not later than 28 days after the anniversary of
the personal representative’s appointment and,
if administration remains incomplete, not later
than 28 days after each subsequent anniversary
70
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of the appointment.” Upon the ﬁling of a notice
of continued administration, some courts give
the personal representative fewer than an additional 12 months to complete administration.
If the administration is not completed within this
shortened time period, the personal representative has no choice but to ﬁle another notice of
continued administration asking for additional
time. This practice contradicts the statute that
provides that any subsequent notice of continued administration shall be ﬁled “not later than
28 days after each subsequent anniversary of
the appointment.”
The following courts allow fewer than 12
months upon the ﬁling of the notice of continued
administration: Benzie, Manistee, and Washtenaw allows 0-3 months; Bay, Clinton, Emmet,
Genesee, Grand Traverse, Isabella, Kalamazoo,
Kent, Oceana, and Wexford allow 3-6 months;
Calhoun, Delta, Gladwin, Muskegon, and St.
Clair allow 6-9 months; Berrien, Eaton, Huron,
Ingham, Jackson, Lenawee, Livingston, Luce,
Macomb, Marquette, Midland, Newaygo, Oakland, Ontonagon, Ottawa, Saginaw, St. Joseph,
Tuscola, and Wayne allow 9-12 months.
Once again, in fairness to these courts, they
are allowing fewer than 12 months to complete
administration in order to comply with SCAO’s
guidelines regarding the length of time that a decedent estate can remain on the court’s docket.
However, these courts do not have authority to
violate the statute in order to comply with SCAO’s
guidelines.
Finally, some probate courts require the ﬁling of a certiﬁcate of incumbency before closing a decedent estate when the assets are being distributed to a trust. This requirement is not
supported by the applicable court rule, MCR
5.501(E), which speciﬁcally states, “The trustee
or the attorney for the trustee may establish the
trustee’s incumbency by executing an afﬁdavit to
that effect . . . .” The courts that require a certiﬁcate of incumbency in this situation are Berrien,
Calhoun, Eaton, Grand Traverse, Huron, Jackson, Macomb, Montcalm, Muskegon, Oakland,
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Ottawa, Presque Isle, St. Clair, Tuscola, Washtenaw, and Wayne. These courts are only trying
to insure that assets are properly distributed.
However, once again, a statute or court rule is
necessary to support this practice.
Conclusion
As stated above, as soon as some uniformity
of practice issues are resolved, others appear.
The Probate and Estate Planning Council is
committed to continue its efforts to resolve these
issues. As part of that commitment, a regular column will appear in this journal to advise probate
practitioners of the uniformity of practice issues
in Michigan probate courts, as well as to attempt
to resolve these problems.

Joan C. Von Handorf is an attorney with Joan Von Handorf
Law Ofﬁces, Warren. Ms. Von
Handorf is a sole practitioner.
Her areas of concentration are
probate and estate planning.
She has published articles in
the Michigan Bar Journal and
the Michigan Probate and Estate Planning Journal. Ms. Von Handorf also has
served as an author and speaker for ICLE. She
is currently a member of the Probate and Estate
Planning Council and serves as co-chairperson
of the Uniformity of Practice Committee.
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Departments
Tax Nuggets
By the Transfer Tax Committee:
George W. Gregory, Thomas F. Sweeney,
Sebastian V. Grassi, Jr., Christine M.
Savage, and Robin D. Ferriby
IRS to Reduce Estate & Gift Tax Attorney
Workforce
By January 2007, the Internal Revenue Service (IRS) plans to reduce the number of estate
and gift tax attorneys and estate and gift tax supervisory attorneys (and territory managers and
support staff) by 40 percent. The ﬁrst effort will be
a voluntary force reduction. There will be a buyout for retirement or resignation, which could, in
some cases, be as much as $25,000. The ﬁrst
employees will be leaving as early as September
30, 2006 with the last leaving January 3, 2007.
The rationale for the reduction is the decline
in the number of estate tax returns ﬁled. Based
on projected increases in the applicable exemption amount this is expected to continue. The
goal is a more streamlined work force that can
handle cases with a national scope. Estate and
Gift Tax Attorneys will be handling cases without
geographical limitations. More is expected to be
done over the phone, through correspondence,
and the like. Local meeting with the Estate’s attorney may be a thing of the past. However, the
Director of Estate and Gift Taxes says that travel
for meetings will be available, if appropriate.
Some ofﬁces will be combined. Michigan will
probably be combined with another state. Managers in Chicago, St. Louis, and Buffalo have indicated they are going to leave.
James Naddeo, IRS Appeals Ofﬁcer, has retired. For the last few years, Jim handled most of
the estate and gift tax cases in appeals. There is
no plan to replace him locally.
72

Transferring Real Property to Trust: Use
of Nominee Partnership Results in Loss of
Principal Residence Exemption
Eighty-seven year old Olga Koehler used to
own her residence jointly with her husband. After his death, she established a trust with Wells
Fargo Bank as the trustee. Wells Fargo Bank
uses First Mar and Company as a nominee partnership for much of its trust real estate holding
activity. In 1987, Olga Koehler quitclaimed her
residence to First Mar and Company. The City of
Novi denied the Residential Exemption for real
estate for the residence for the year at issue and
the three prior years with additional interest at
the rate of 1.25 percent per month from the date
the tax could have been paid without interest
as provided by MCL 211.7cc(6). The Michigan
Tax Tribunal focused on the fact that the deed
did not reﬂect the trust’s existence and the real
estate would be subject to the claims of First
Mar’s creditors (assuming a judgment etc.). The
Tax Tribunal rejected the concept of a nominee
partnership on a number of grounds, including
the possibility that the same entity would have
record title to more than one property and claim
the Residence Exemption for all of them, thus
making a mockery of the concept of only one
principal residence per person or per trust.
George W. Gregory, of George
W. Gregory PLLC, Birmingham, practices in the areas
of probate and estate planning, tax planning, and business planning. A former revenue agent with the IRS, Mr.
Gregory is a frequent ICLE
speaker and a former lecturer
and assistant professor at Wayne State University School of Business Administration. He has
served in all the ofﬁcer positions of the State Bar
of Michigan’s Taxation Section and has chaired
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numerous committees and functions. He is a
member of the Business Law, Probate and Estate Planning, and Taxation Sections of the State
Bar; the American Institute of CPAs; and the
Michigan Association of CPAs. Mr. Gregory has
authored numerous articles on estate planning
and tax law. He is a fellow of the American College of Trust and Estate Counsel and is listed in
The Best Lawyers in America.
Thomas F. Sweeney, of Clark
Hill PLC, Birmingham, has
extensive experience in federal and state taxation, with a
particular focus on estate and
gift taxation and ﬁduciary and
individual income taxation,
including planning, return
preparation, negotiation with
tax authorities, and tax litigation. Mr. Sweeney is
actively involved in the planning and administration of revocable and irrevocable trusts, estates,
family limited partnerships, and companies.
When designing and implementing estate plans,
he makes provisions for tax consequences, probate avoidance, and investment strategy. He
also participates in the administration of trusts,
conservatorships, and guardianships, and offers
trust and estate dispute resolution, as well as
other ﬁduciary services. In addition, Mr. Sweeney is actively involved in business planning,
including the organization of business entities,
consultation with business owners and ofﬁcers,
the drafting of business agreements, and other
related services involved in the design and operation of a business. Mr. Sweeney is a member of
the Council of the Probate and Estate Planning
Section of the State Bar of Michigan and a past
chairperson of the Taxation Committee of the
Oakland County Bar Association. He has been
a frequent speaker for the Institute of Continuing
Legal Education and a guest lecturer at the University of Michigan Law School. Several of his
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articles on trust and tax matters have appeared
in the Michigan Probate and Estate Planning
Journal, and since 2003 he has been included in
the Best Lawyers in America.
Sebastian V. Grassi Jr. of
Grassi & Toering PLC, Troy,
practices in the areas of business law, estate planning, probate, and related real estate. A
member of the Business Law,
Elder Law, Probate and Estate
Planning, Real Property Law,
and Taxation Law Sections of
the State Bar of Michigan, Mr. Grassi serves on
the Probate and Estate Planning Section Council. He is also a member of the Business Law,
Law Practice Management, Real Property, Probate and Trust Law, and Taxation Sections of the
American Bar Association (ABA), the Macomb
County Bar Association, and the Financial and
Estate Planning Council of Detroit. Mr. Grassi
has served on the national board of directors of
the Christian Legal Society and on the board of
directors of its southeast Michigan chapter. Mr.
Grassi has published over 75 articles on business law, estate planning, and tax matters in
numerous journals. He is also the author of A
Practical Guide to Drafting Marital Deduction
Trusts (ALI/ABA 2004, Supp 2006) and A Practical Guide to Drafting Irrevocable Life Insurance
Trusts (ALI/ABA 2d ed 2006). Also a frequent
speaker, Mr. Grassi has lectured for professional
organizations not only in Michigan and for ICLE,
but across the nation and in China. In addition,
he serves on ICLE’s Probate and Estate Planning Advisory Board and on the Advisory Board
for Estate Planning for ALI/ABA CLE. A fellow of
the American College of Trust and Estate Counsel (ACTEC), Mr. Grassi is listed in The Best
Lawyers in Michigan and in Michigan Super
Lawyers.
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Christine M. Savage, of Lowe
Law Firm PC, Okemos, practices in the areas of probate
and estate planning, taxation,
business planning, and employee beneﬁts. Ms. Savage
received her BA in Accounting
from Michigan State University, her JD from the Detroit College of Law at Michigan State University with a
concentration in taxation, and her LL.M in Taxation from Wayne State University Law School.
She has completed the Probate and Estate Planning Certiﬁcate Program offered jointly by ICLE
and the Probate and Estate Planning Section
of the State Bar of Michigan. Ms. Savage is a
member of the Probate and Estate Planning and
Taxation Sections of the State Bar, as well as the
Real Property, Probate and Trust Law, and Taxation Sections of the American Bar Association.
She is a past president of the Greater Lansing
Estate Planning Council.
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Robin D. Ferriby, of the Community Foundation for Southeastern Michigan, Detroit,
practices in the areas of estate
planning, nonproﬁt organizations, and charitable giving.
Mr. Ferriby is a council member of the Probate and Estate
Planning Section of the State
Bar of Michigan and, as a past chairperson of
its Legislative Enactment Group, was involved in
the passage of the Estates and Protected Individuals Code. He was also involved in drafting
the Michigan Estate Tax Act and provided testimony on the repeal of the Michigan Intangibles
Tax. He is a member of the Real Property, Probate and Trust Law, and Taxation Sections of
the American Bar Association; the Probate and
Estate Planning, Taxation, and Business Law
Sections of the State Bar of Michigan; and the
Planned Giving Roundtable of Southeast Michigan. He was a fellow in the Michigan Political
Leadership Program at Michigan State University. Mr. Ferriby is a frequent lecturer and writer
in his areas of practice.
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Recent Decisions in Michigan
Probate, Trust, and
Estate Planning Law
By Hon. Phillip E. Harter

Inventory Fee—Calculation
Estate of Wolfe-Hadad v Oakland County,
No 260478, 2006 Mich App LEXIS 2847
(Sept 28, 2006)
This case revolves around a decades-long
dispute concerning how to calculate the inventory fee in a decedent’s estate. Over the years
approximately half the courts in the state have
assessed the fee against the full value of all assets, while the other half have assessed the fee
against the full value of all assets minus any security interests against the assets. In an attempt
to obtain uniformity, the Michigan Supreme Court
recently amended Michigan Court Rule (MCR)
5.307(A) that adopted the latter method of calculation.
In this case, Oakland County Probate Court’s
method of calculating the inventory fee on the full
value of all assets of the estate was challenged.
The trial court granted summary disposition in
favor of Oakland County Probate Court and the
Plaintiff appealed. The Court of Appeals afﬁrmed.
They stated the issue to be whether the probate
fee, mandated by MCL 600.871(1), is properly
assessed against the full value of all assets of
the estate without regard to any security interest held in the assets. They held that the common understanding of the word “value,” as used
in the phrase “the value of all assets,” refers to
monetary value, i.e., the amount of money that a
ready, willing, and able buyer would pay for the
assets on the open market, which is essentially
synonymous with fair market value. They rejected the plaintiff’s contention that security interests
should be subtracted to get the actual value to
the estate beneﬁciaries since it would be just as
logical to value the asset based on its relative
worth to the creditor who holds the security inter-

est in the asset. Even an asset that secures a
debt that exceeds the asset’s fair market value
will beneﬁt an estate. This is because the money
raised by the sale of the asset will retire a portion
of the debt that would otherwise be unsecured.
This leaves a correspondingly greater portion of
the remaining assets available to pay other creditors or to pass to the beneﬁciaries of the estate.
Thus, assets that secure debts beneﬁt the estate
to the full extent of their fair market value.
The Court of Appeals also concluded that
using the ordinary meaning of “value” is also
consistent with the purpose of the statute. The
inventory fee is assessed for probate services
that approximately correspond to the amount of
work that the probate court will have to perform
to administer the estate. An asset with a security
interest and the same asset with no security interest would both need the same amount of administration.
Finally, the Court of Appeals observed that
the Michigan Supreme Court has held that if a
particular court rule contravenes a legislatively
declared principal of public policy, having as its
basis something other than court administration,
the court rule must yield. McDougall v Schanz,
461 Mich 15 (1999). The Court of Appeals went
on to hold that with MCL 600.871(1) the Legislature unambiguously stated that probate courts
must collect a fee based “on the value of all assets” in an estate. This represents a clear policy
choice on the part of our Legislature and does
not involve court administration. Therefore, to
the extent that MCR 5.307(A) permits deductions not permitted by statute, the court rule must
yield.
I believe that this case is very well reasoned
and correctly decided. The probate fee mandated by MCL 600.871(1) is properly assessed
against the full value of all assets of the estate
without regard to any security interest held in the
assets. This decision should ﬁnally create a uniform manner for calculating the inventory fee.
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Hon. Phillip E. Harter is
a judge with the Calhoun
County Probate Court, Battle
Creek. He was chairperson of
the Michigan Supreme Court
Task Force on Guardianships
and Conservatorships and
a member of the Michigan
Supreme Court bar examination staff (1976-1991). He is currently a member
of the Calhoun County Bar Association, a fellow
of the Michigan Bar Foundation, and a member
of the Bar of the U.S. Court of Appeals and of the
Bar of the U.S. Supreme Court. Judge Harter is
the immediate past chairperson of the State Bar
of Michigan Probate and Estate Planning Section, a former chairperson of the Probate Law
Committee, and a former chairperson of the Probate Rules Committee of the Michigan Probate
Judges Association. He reviews cases for the
Michigan Probate and Estate Planning Journal
and has lectured at ICLE’s Annual Probate and
Estate Planning Institute for many years.
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Legislative Report
By Harold G. Schuitmaker
House Bills
House Bill 6153 deals with the supervision of
Trustees for charitable purposes. It is believed
that this bill will not progress. The Probate Council is opposed to this legislation, but it does support legislation and regulation that encourages
philanthropy and charitable giving with ﬂexibility
to respond to charitable needs. The Council opposes this particular legislation because it is a
regulation that determines donor intent and limits the ﬂexibility of donors when making charitable gifts.

This Act creates a misdemeanor penalty for disorderly conduct that would disturb or disrupt funeral or memorial services.
Public Act 152
The Act allows a local unit of government to
pass an ordinance to preserve peace and respect at funeral services.
Public Act 299 and Public Act 300
Referring to funeral arrangements, if there is
a disagreement or if persons with priority cannot be found, these acts provide priority for who
makes funeral arrangements and a petition process in court.
Public Act 288

House Bill 6280 would repeal dower rights.
This Act states that a divorce judgment or
The Bill was referred to the Committee on Judi- judgment of separate maintenance must include
ciary on June 29, 2006 and remains there.
a disposition as to all rights of each spouse in the
proceeds of life insurance, endowment, or anHouse Bill 6365, which is tie-barred with nuities, as well as an assignment for contingent
House Bill 6366, would abolish the rule against rights and/or other rights in vested pension, anperpetuities and require 120 hours of survival of nuity or retirement beneﬁts.
an event. If the 120-hour survival time is not met,
the survivor would be considered to have prede- Public Act 296
ceased the event. Both bills passed the House
A new Act entitled the ARevised Structured
on September 21, 2006 and are currently before Settlement Protection Act@ provides deﬁnitions,
the Senate.
disclosure statements, and approval of a Court
for structured settlements. This act is a must see
Senate Bills
to comply with the detailed requirements of a
Senate Bill 1272 requires criminal back- structured settlement. MCL 691.1301 et. seq.
ground checks for guardians and conservators
Inventory Fee
of vulnerable adults and children. The bill is currently in the Senate Committee on Judiciary.
In early September 2006, the Court Forms
Committee, of which I am a member, recomSenate Bill 1323 would eliminate peremptory mended that the Supreme Court change the
challenges when selecting jurors. It is currently inventory form, SCAO Form PC 577, to deduct
in the Senate Committee on Judiciary.
mortgages and liens from the value of property
listed on the inventory. However, the Court of
New Laws of Interest
Appeals, in the Estate of Sandra Wolfe-Hadad
v Oakland County, No 260478, 2006 Mich App
Public Act 148
LEXIS 2847 (Sept 28, 2006) has held that the full
Disorderly conduct at a funeral or memorial value of an asset must be included on an invenservice would be the basis for a misdemeanor. tory without deductions for mortgages and liens.
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Harold G. Schuitmaker, of
Schuitmaker Cooper & Schuitmaker PC, Paw Paw, practices
in the areas of estate planning
and probate, municipal law,
corporations, and real estate.
Mr. Schuitmaker is a member of the Probate and Estate
Planning Section Council and
a former member of the Probate Court Rules
Committee and Probate Forms Committee. He
also formerly served on the State Board of Medicine for 10 years. Mr. Schuitmaker is a member
of the National Association of Elder Law Attorneys, the Kalamazoo County Bar Association,
and the Van Buren County Bar Association. He
also serves in numerous civic and charitable organizations. He is a past president of the Rotary
District Foundation and a level II Certiﬁed Assessing Ofﬁcer with the State Assessor Board.
Mr. Schuitmaker is a regular contributor to the
Michigan Probate and Estate Planning Journal.
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Probate & Estate Planning Council
Q&A
By Shaheen I. Imami and
Patricia Gormely Prince
Question:
If A Personal Representative Is Also A
Creditor Of The Estate, Is The Claims
Process Any Different?
Answer:
During estate administration, the usual path
of creditors’ claims runs through the personal
representative and the heirs or devisees probably never learn about the claim until after it is
allowed or disallowed. In such cases, the heirs
or devisees can generally be assured that the
personal representative is acting in their best
interests in determining the validity of the claim
and whether it should be paid. However, what if
the personal representative is also a creditor of
the estate? Because the personal representative
is also the gatekeeper, some would think it imprudent to allow that person to pass on the propriety of his or her own claim against the estate.
This “fox guarding the henhouse” view is shared
by EPIC, which requires a little more light to be
shed on claims by a personal representative.
So, if the creditor involved is also the personal representative, there are additional steps
that must be taken to present properly a claim
that does not involve compensation for services rendered or reimbursement of expenses
advanced by the personal representative. MCL
700.3804(3). First, a copy of the claim must be
given to all interested persons within seven days
after the expiration of the time limit for the original
presentation of the claim (e.g., within seven days
after the expiration of the four-month period following publication). MCL 700.3804(3). “Interested persons” under MCL 700.1105(c) illustratively
include “an heir, devisee, child, spouse, creditor,

and beneﬁciary and any other person that has a
property right in or claim” against the decedent’s
estate. See also, MCR 5.125. Indeed, this could
prove to be a very long list of individuals and entities. Second, the claim must warn the interested
persons that the “claim will be allowed unless a
notice of objection is delivered or mailed to the
personal representative within 63 days after the
time for the claim’s original presentation expires”
(e.g., within 63 days after the expiration of the
four month period following publication). MCL
700.3804(3). Notwithstanding this requirement,
however, MCR 5.307(C) explicitly provides that
a personal representative’s claim that is based
on an obligation that arose before the decedent’s
death “shall only be allowed in a formal proceeding by order of the court.” As a result, a claim
and a petition to approve the claim must be ﬁled
with the probate court before the claim can be
allowed.

Shaheen I. Imami, of Patricia
Gormely Prince PC, Farmington Hills, practices in the areas
of contested probate litigation,
estate planning and administration, general civil litigation,
and mediation. He is a council
member of the Probate and
Estate Planning Section and a
regular member of the Business Law and Alternative Dispute Resolution Sections of the State
Bar of Michigan. Mr. Imami is a contributor to
Michigan Probate Litigation: A Guide to Contested Matters (ICLE 2d ed 2000 & Supps) and has
been a contributor and speaker for ICLE on topics involving estate administration and contested
probate litigation. He also cowrote the article,
“The Probate Judge Ordered Mediation—Now
What?” for the Fall 2002 issue of the Michigan
Probate and Estate Planning Journal. Mr. Imami
has completed ICLE’s 40-hour mediation training and is a certiﬁed general civil mediator.
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Patricia Gormely Prince, of
Patricia Gormely Prince PC,
Farmington Hills, practices in
the areas of probate and estate planning, tax planning,
estate administration, and related contested probate matters. She is a current member and past chairperson of
the Probate and Estate Planning Council of the
State Bar of Michigan. She is also a member of
the Women Lawyers Association of Michigan
and the Real Property, Probate, and Trust Law
Section of the American Bar Association. Ms.
Prince is a past editor of the Michigan Probate
and Estate Planning Journal, a chapter author
of Michigan Probate Litigation: A Guide to Contested Matters (ICLE 2d ed 2001), coauthor of
“How to Protect the Protected Person,” 75 Mich
BJ 1296 (1996), and a former supplement author for Lawyers Cooperative Publishing Company. Ms. Prince is also a consultant for the probate and estate sections of Callaghan’s Michigan Pleading and Practice. She has taken the
ICLE 40-hour mediation training and has been
appointed to the court lists in Wayne and Oakland County Probate Courts, as well as many of
the other circuit and probate courts in the state.
She has served as a speaker at ICLE seminars
in the areas of estate and tax planning. In addition, Ms. Prince has also appeared as a guest on
the television show Due Process and has been
interviewed in the Detroit Free Press on probaterelated matters.
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Ethics and Unauthorized Practice of
Law—Update
By Ramon F. Rolf, Jr. and W. Josh Ard
(Fred Rolf has written this regular Journal column solo for the last eight years. Fred is now
being joined by Ann Arbor Attorney Josh Ard.)
Ethical Issues Regarding Incapacity: Drafting Considerations
More and more of our clients suffer from the
fragility of age. When age and inﬁrmities combine to become “incapacity” is often a difﬁcult
question and presents multiple issues for the estate planner. The focus of our column is on adult
incapacity due to mental or physical problems.
The starting point for reviewing incapacity is
Michigan MRPC Rule: 1.14 Client Under a Disability:
•

When a client’s ability to make adequately
considered decisions in connection with
the representation is impaired, whether
because of minority or mental disability or
for some other reason, the lawyer shall,
as far as reasonably possible, maintain a
normal client-lawyer relationship with the
client.

•

A lawyer may seek the appointment of
a guardian or take other protective action with respect to a client only when the
lawyer reasonably believes that the client
cannot adequately act in the client’s own
interest.
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added that attorneys should exercise “reasonable professional judgment” over such matters.
Obviously, when exercising “reasonable professional judgment,” challenges arise that are
unique to the particular client circumstance. The
professional judgment must necessarily vary
from client to client and document to document.
The basic principal of capacity is that a person
executing a document has to understand what
the document does in practical terms. In other
words, a client needs to understand the effects
of executing the particular document. The court
in Persinger gives a few examples and adds that
for powers of attorney, the signer should also
have the right and power to control the actions of
the agent at least at the time of execution.
The American Bar Association’s Commission
on Law and Aging and the American Psychological Association published Assessment of Adults
with Diminished Capacity: A Handbook for Lawyers in 2005. Members of the State Bar of Michigan receive discounts on American Bar Association publications. We recommend spending the
$25.00 and adding this publication to your library.
The book offers practical advice on assessment
(with checklists) case examples, discussions of
types of dementia, and other useful information
for the attorney facing a client with incapacity
issues. It offers a comment to 1.14 that is not
found on the standard citation in the Michigan
courts’ website, listing capacity factors. The factors relevant for determining capacity are:
•

The client’s ability to articulate reasoning
leading to a decision
Variability of state of mind
Ability to appreciate the consequences of
a decision
The substantive fairness of a decision
The consistency of a decision with the
known long-term commitments and values of the client

•
Generally, incapacity issues arise in the repre•
sentation of a client in drafting life planning (e.g.,
durable powers of attorney and advance medical
•
directives) and estate planning (e.g., wills and
•
trusts) documents. We are fortunate our courts
have ruled that “an attorney cannot justiﬁably be
deemed an insurer of a client’s mental competency.” Persinger v. Holst, 248 Mich. App. 499, The book adds a sixth factor for the estate plan639 NW2d 594 (2001). Nevertheless, the court ning attorney’s consideration:
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•

Irreversibility of the decision.

There is a considerable discussion of these factors in the publication with examples.
A document often thought to be standard and
benign is the durable power of attorney. In the
context of a client with diminished capacity, it can
present signiﬁcant difﬁculties. This becomes all
the more apparent when one considers that 20
percent of older adults become victims of some
type of ﬁnancial exploitation. The tool of choice for
those attempting to take advantage of an elderly
parent or friend (“friend” used loosely) is a power
of attorney. That is not to say that becoming an
agent under a power of attorney makes one an
exploiter (although, because no one is looking
and they have an immediate need for the money,
some agents do become opportunists who “take
an advance on their inheritance”). Rather, an exploiter would like to become an agent under a
durable power of attorney because it is the easiest way to obtain access to property. Even today,
many law enforcement ofﬁcers, prosecutors,
and judges believe that power of attorney abuse
is a family or civil matter. It is hard to break into
a bank, and an ATM card generally allows access to only a few hundred dollars per day. With
a broadly-drafted power of attorney, your client’s
bank account can be retitled and all funds withdrawn. Further, your client’s home can be retitled
by an agent using a broadly-drafted power of attorney. Take the recent case of Estate of Cummin, 474 Mich. 1117, 712 NW 2d 447 (2006). In
Cummin an agent under a durable power of attorney conveyed to herself her mother’s home.
This was two years after her mother’s admission
to a nursing home.
Relying on the self-serving testimony of the
agent and agent’s spouse, the Michigan Supreme Court reversed the Court of Appeals and
Probate Court holding:
an agent may engage in self-dealing if the
principal consents and has knowledge of the
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details of the transaction and the passage of
time and change in decedent’s mental status
could not affect the authority to transfer the
property if decedent had consented to the
transaction with knowledge of the details.

Given the clear opportunity for an agent to
abuse their power this decision by the Supreme
Court is troubling.
We recommend informing clients regarding
the costs, advantages, and disadvantages of
a durable power of attorney. The risk of abuse
should be discussed. Clients should be told a durable power of attorney is a wonderful document
if used properly, and they should only consider
appointing a person they trust absolutely.
One major capacity issue (diminished capacity) has not been addressed by our courts. The
court in Persinger stressed that a person must
be competent before signing a durable power of
attorney. But, how competent must one be? Public policy has moved to favoring powers of attorney (ﬁnancial and health care) as alternatives to
conservatorship (guardianship). It makes great
sense for a person who realizes that her abilities
are slipping to sign a power of attorney before it
is too late. Yet if she is slipping, does this imply
that it is already too late? It seems reasonable
to encourage powers of attorney when a person
recognizes the need, has an appropriate agent
in mind, and understands the consequences of
the document. If ‘sound mind’ means full mental
capacity, however, slippage is a problem. This
problem has not been addressed by our legislature or by our courts. The problem of capacity
and the degrees of diminished capacity is more
apparent based on recent research published
by neurologist Daniel Marson at the University
of Alabama Birmingham. Professor Marson has
presented research ﬁndings that indicate that
people become more susceptible to undue inﬂuence and ﬁnancial exploitation before any signiﬁcant deviation appears on standard assessment
tests.
The American College of Trust and Estate
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Counsel (ACTEC) Commentary to MRPC 1.14
when discussing capacity states:
If the testamentary capacity of client is uncertain, the lawyer should exercise particular
caution in assisting the client to modify his or
her estate plan. The lawyer generally should
not prepare a will, trust agreement or other
dispositive instrument for a client who the
lawyer reasonably believes lacks the requisite
capacity. On the other hand, because of the
important of testamentary freedom, the lawyer may properly assist clients whose testamentary capacity appears to be borderline. In
any such case, the lawyer should take steps
to preserve evidence regarding the client’s
testamentary capacity.

In conclusion, our elderly clients suffer from
a broad range of physical and mental illnesses.
We should be alert to these illnesses and the effects they collectively have on our clients’ ability
to understand.
Unauthorized Practice of Law and Rules of
Professional Responsibility/
Multijurisdictional Practice
The State Bar of Michigan in collaboration
with AARP and the Michigan Attorney General’s
Ofﬁce continues to present seminars focusing
on the abusive sale of annuities and will/trust
kits. These seminars continue to be very well received.
As of the writing of this column, the new proposed Rules of Professional Responsibility are
still pending with the Michigan Supreme Court
and the proposed Multijurisdictional Practice
Rules have not been published for comment.
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Ramon F. (Fred) Rolf, Jr., of
Currie Kendall PLC, Midland,
practices in the area of probate and estate planning. He
is a member and past chairperson of the Probate and Estate Planning Section’s Unauthorized Practice and Multidisciplinary Practice Committee.
Mr. Rolf also is a past president of the Northeastern Michigan Estate Planning Council and
a Fellow of the American College of Trust and
Estate Counsel.

W. Josh Ard of Howard & Howard Attorneys PC, Ann Arbor,
Michigan, practices in the areas of elder law, probate law,
consumer law, and administrative law. Mr. Ard specializes in special needs planning
and planning and dealing with
incapacity. Former chair of
the Elder Law and Advocacy Section, the Consumer Law Section, and the Legal Education
and Professional Standards Committee of the
State Bar of Michigan, Mr. Ard is currently chair
of the Standing Committee on the Unauthorized
Practice of Law. He also formerly served as the
research attorney at Thomas M. Cooley’s Sixty
Plus Elderlaw Clinic. Mr. Ard is vice president of
the Ingham County Bar Association and administrator of the probate, elder law, and consumer
law lists for the State Bar.
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ICLE Products of Interest to Probate Practitioners
Books
Advising the Older or Disabled Client, Third Edition
Edited by George A. Cooney, Jr. and Douglas G. Chalgian

Product #: 2004552610

Comprehensive guide for lawyers who advise older clients and clients with disabilities. Covers long-term care,
health care beneﬁts, Medicare & Medicaid eligibility, guardianships and conservatorships, special needs trusts,
and Social Security beneﬁts.
Price:
Print Book
$135.00
ICLE Partners: $121.50

Firm Size
0-4 Attorneys 5+ Attorneys

Online Book
ICLE Partners:

$95.00
$85.50

$145.00
$130.50

Michigan Real Property Law, Third Edition
By John G. Cameron, Jr.

Product #: 2004557120

The authoritative real property treatise, covering all major topics related to Michigan real estate law. Analyzes
all signiﬁcant Michigan real property statutes and caselaw. An excellent starting point for any real estate research question.

Print Book

$185.00

ICLE Partners:

$166.50

Upcoming ICLE Seminars
16th Annual Drafting Estate Planning Documents Seminar
Co-Sponsored by the Probate and Estate Planning Section of the State Bar of Michigan

Seminar #: 2007CR6535

Quality drafting is central to good estate planning, and over the past ﬁfteen years this program has become a
favorite for estate planning attorneys. Obtain drafting tips, strategies, sample forms and clauses from leading
practitioners. This seminar fulﬁlls one requirement for ICLE’s Probate and Estate Planning Certiﬁcate
Program.
Live Dates:* January 18, 2007
Location: Grand Rapids – GVSU Eberhard Center
February 8, 2007
Location: Plymouth – The Inn at St. John’s
* Plus video replays around the state.
General fee: $195.00
Co-sponsor Member: $175.00

Lawyers 0–3 years in practice: $95.00
ICLE Partners: Free!

Fundamentals of Estate Administration
Co-Sponsored by the Probate and Estate Planning Section of the State Bar of Michigan

Seminar #:2007CR6539

Learn estate administration procedure from start to ﬁnish. This seminar provides the essentials on what procedures to follow and forms to ﬁll out from opening the estate through closing the estate. This seminar fulﬁlls
one requirement for ICLE’s Probate and Estate Planning Certiﬁcate Program.
Live Date:* February 16, 2007
Location: Plymouth – The Inn at St. John’s
* Plus video replays around the state.
General fee: $195.00
Co-sponsor Member: $175.00

Lawyers 0–3 years in practice: $50.00
ICLE Partners: Free!
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Grand Rapids, MI 49503
John D. Mabley
31313 Northwestern Hwy.,
Ste. 215
Farmington Hills, MI 48334
Raymond H. Dresser, Jr.
112 S. Monroe St.
Sturgis, MI 49091
John H. Martin
400 Terrace St., P.O. Box 900
Muskegon, MI 49443
Patricia Gormely Prince
31300 Northwestern Hwy.
Farmington Hills, MI 48334
Brian V. Howe
8253 New Haven Way,
Ste. 102
Canton, MI 48187
Richard C. Lowe
2375 Woodlake Dr.,
Ste. 380
Okemos, MI 48864

Kenneth E. Konop
840 W. Long Lake Rd.,
Ste. 200
Troy, MI 48098
John A. Scott
1000 S. Garﬁeld, Ste. 3
Traverse City, MI 49686
Dirk C. Hofﬁus
333 Bridge St. NW,
P.O. Box 352
Grand Rapids, MI 49501
Henry M. Grix
38525 Woodward Ave.,
Ste. 2000
Bloomﬁeld Hills, MI 48304
Phillip E. Harter
Calhoun County Probate Court
161 E Michigan Ave
Battle Creek, MI 49014
Michael J. McClory
2 Woodward Ave., Rm. 1305
Detroit, MI 48226-5423
COMMISSIONER LIAISON
Francine Cullari
8341 Ofﬁce Park Dr., Ste. C
Grand Blanc, MI 48439
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Probate and Estate Planning Section
2006-2007 Committee Assignments
Editor’s note: The Probate and Estate Planning Council welcomes your participation on committees. If you
are interested in serving on any of the committees listed below, please contact Douglas A. Mielock, Chair, or
the chair of the committee on which you would like to serve.
INTERNAL GOVERNANCE
Douglas A. Mielock, Chair
Lauren M. Underwood,
Chair Elect
BUDGET
Mission: To develop the annual
budget and to alert Council as to
revenue and spending trends.
Harold C. Schuitmaker, Chair
George A. Cooney, Jr.
BYLAWS
Marilyn K. Lankfer, Chair
Robert P. Tiplady
Teresa Schafer Sullivan
MICHAEL W. IRISH AWARD
Mission: To honor a practitioner
(supported by recommendations
from his or her peers) whose
contributions to the Section reﬂect
the high standards of professionalism
and selﬂessness exempliﬁed by
Michael W. Irish.
Brian V. Howe, Chair
Hon. Phillip E. Harter
Patricia Gormely Prince
Fredric A. Sytsma
LONG-RANGE PLANNING
Mission: To reﬁne the Section’s
Strategic Plan through periodic
review and to identify priorities and
methods for implementing those
priorities so as to meet the evolving
needs of Section members.
Lauren M. Underwood, Chair
Dirk C. Hofﬁus, Ex-Ofﬁcio
Christine M. Savage
NOMINATIONS
Mission: To select nominees for
Council who are committed to
the probate and estate planning
practice and who are candidates
for leadership of our diverse and
changing Section.
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Henry M. Grix, Chair
Hon. Phillip E. Harter
Michael J. McClory
RELATIONS WITH STATE BAR
Mission: To monitor and report to
Council on developments at the State
Bar that affect our practice.
John R. Dresser, Chair
Kimberly M. Cahill
Douglas G. Chalgian
ANNUAL MEETING
Mission: To arrange the annual
meeting at a time and place and
with an agenda that will accomplish
necessary Section business and will
address, as appropriate, matters
of professional concern to the
Membership.
Lauren M. Underwood, Chair
Ellen Sugrue Hyman
Marlaine C. Teahan
EDUCATIONAL AND
ADVOCACY SERVICES FOR
SECTION MEMBERS
AMICUS CURIAE
Mark K. Harder, Chair
Ellen Sugrue Hyman
Robert P. Tiplady
CONTINUING EDUCATION AND ANNUAL
PROBATE SEMINAR
Lauren M. Underwood, Chair
J. Thomas MacFarlane
Amy N. Morrissey
Sheldon J. Stark
SECTION JOURNAL
Nancy L. Little, Chair
Amy N. Morrissey
Wendy M. Parr
STATE BAR JOURNAL
Sebastian V. Grassi, Jr., Chair

PAMPHLETS
Mission: To determine the need for
pamphlets to assist practitioners
in educating the public, and,
based on such ﬁndings, to update,
develop, and distribute user-friendly
pamphlets.
Ellen Sugrue Hyman, Chair
James B. Steward
Wendy M. Parr
Christopher Ballard
ELECTRONIC COMMUNICATION
Mission: To develop the Section Web
site and Listserv and to monitor and
evaluate the content of electronic
communication between and among
the Council and Section Members.
John R. Dresser, Chair
Marlaine C. Teahan
Josh Ard
John D. Mabley
COMMITTEE ON SPECIAL PROJECTS
George W. Gregory, Co-Chair
Douglas G. Chalgian, Co-Chair
LEGISLATION AND LOBBYING
LEGISLATION COMMITTEE
Harold C. Schuitmaker, Co-Chair
John R. Dresser, Co-Chair
Daniel E. Cogan
Rebecca Bechler
MICHIGAN TRUST CODE
Mission: To review the Uniform
Trust Code and to determine the
need for adopting such legislation in
Michigan.
Mark K. Harder, Chair
Daniel E. Cogan
Marilyn K. Lankfer
Douglas A. Mielock

Winter 2006
PROFESSIONALISM AND
STANDARDS
ETHICS
Marilyn K. Lankfer, Chair
Catherine A. Jacobs
UNAUTHORIZED PRACTICE AND
MULTIDISCIPLINARY PRACTICE
Thomas F. Sweeney, Co-Chair
Ellen Sugrue Hyman, Co-Chair
Ramon F. Rolf, Jr.
Catherine A. Jacobs
Christopher M. Brown
SPECIALIZATION AND CERTIFICATION
Shaheen I. Imami, Co-Chair
Richard A. Shapack, Co-Chair
PRACTICE MANAGEMENT
Richard J. Siriani, Chair
ADMINISTRATION OF JUSTICE
CONTESTED AND UNCONTESTED PROBATE
PROCEEDINGS
Mission: To monitor forms, procedures,
standard jury instructions, and legislation
so as to facilitate the administration
of prompt and consistent justice in
contested and uncontested probate court
proceedings and through alternative
dispute resolution.
Amy N. Morrissey, Chair
UNIFORMITY OF PRACTICE
Mission: To determine local practice
issues that could be conformed to a
standard of Michigan probate and
trust practice and to work with probate
registers and other stakeholders in
achieving uniformity of probate and trust
practice throughout the state.
Sebastian V. Grassi, Jr., Co-Chair
Joan Von Handorf, Co-Chair
Lisa Langton
Richard J. Siriani
Shaheen I. Imami
Jean A. Mahjoory
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charitable giving and to determine the
need for Michigan legislation authorizing
exempt organizations to serve as trustees
of charitable trusts.
Robin D. Ferriby, Chair
ESTATE AND GIFT TAX
George W. Gregory, Chair
Christine M. Savage
REAL PROPERTY TAX ISSUES
George W. Gregory, Chair
Daniel P. Marsh
Richard Shapack
Harley D. Manela
Marguerite M. Lentz
Sebastian V. Grassi, Jr.
Kenneth J. Seavoy
Kristen R. Gross
Douglas W. Stein
GUARDIANSHIPS AND CONSERVATORSHIPS
Douglas G. Chalgian, Chair
James B. Steward
Michael J. McClory
BUSINESS LAW AND BUSINESS LAW
SECTION LIAISON
John R. Dresser, Chair
ELDER LAW SECTION LIAISON
Josh Ard
FAMILY LAW SECTION LIAISON
Patricia M. Ouellette
REAL PROPERTY SECTION LIAISON
Richard A. Shapack
TAX SECTION LIAISON
Shirley A. Kaigler
STATE BAR LIAISON
Francine Cullari
TRUST/MBA LIAISON
Daniel E. Cogan
MICHIGAN PROBATE JUDGES ASSOCIATION
LIAISON

PRACTICE ISSUES, RELATED
AREAS, AND LIAISONS
CHARITABLE GIVING/EXEMPT
ORGANIZATIONS
Mission: To educate practitioners about
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SCHEDULE OF MEETINGS OF
THE PROBATE AND ESTATE PLANNING SECTION
Date

Place

January 20, 2007

University Club, Lansing

February 17, 2007

University Club, Lansing

March 17, 2007

University Club, Lansing

April 21, 2007

University Club, Lansing

May 17-19, 2007

47th Annual Probate and Estate Planning
Institute, Grand Traverse Resort

June 8-9, 2007

47th Annual Probate and Estate Planning
Institute, Plymouth

June 16, 2007

University Club, Lansing

