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From the Desk of the Chairperson
By Douglas A. Mielock
“Don’t worry, it’s almost over.”
These are comforting words
when coming from your dentist during a difﬁcult procedure,
but not necessarily when coming from a former chairperson
only three months into your
own year as chairperson of
the Probate & Estate Planning
Section. As I write my ﬁnal column as chairperson, I am grateful that a busy year for me is coming to an end, but I am more grateful for what I
have gained since I ﬁrst started attending Council meetings in 1990 when a new probate code
(EPIC) was being developed.
Those who have attended a Council meeting
understand that they can be a rich source of information on probate and estate planning law,
rules, and procedures. In many ways, Council
meetings are similar to a legal education seminar. A good legal education seminar should
scare you a bit, because it should remind you of
the things that you do not know. On many occasions, I have left a Council meeting a bit scared,
but armed with new information that I could put
to use in my practice.
But, as much as I value the legal education
I have received through the Council, I value it
more for the people with whom I have had the
opportunity to work. As I watch my two-year old
son grow up, I increasingly appreciate how much
we learn by example. I ﬁnd my son imitating me,
both in good ways and in bad. It reminds me of
the need to set a good example for others.
The members of the Council have set ﬁne examples for me throughout the years because
they have given so much of their time and effort to improve the practice of probate and estate planning law in Michigan. I have learned
from their examples on what professional courtesy and collegiality can produce. In addition, I
found that Council members are interesting peo-

ple with interesting lives beyond the practice law,
showing me that proper balance in one’s life is
important.
I must note that this past year was a particularly difﬁcult one for the Council. We lost a dear
friend and colleague with the passing of our treasurer, George A. Cooney, Jr., on June 30, 2007.
George contributed greatly to legal education as
a proliﬁc author and speaker for ICLE and as an
adjunct faculty member at Wayne State University Law School. He advocated for the elderly
and for world peace.
I had the privilege of attending a gathering of
George’s colleagues to honor him on his last day
in the ofﬁce. His wife told me how his illness was
making it difﬁcult for George to get to the ofﬁce
to work, but that he insisted on completing client
matters before he could no longer do so. George
humbly accepted our thanks and honors. A couple of weeks later, I received a note in the mail
from George. Because of his illness, I know it
must have taken him some time to write it, and I
know he probably had other things to focus on.
George ended his note, “Please, for yourself and
on behalf of the Council, accept my thanks for
the privilege of serving with you and sharing in
the work you do for the probate lawyers of Michigan. Always, my best wishes for great success in
all your efforts.”
That was George, humbly thanking me for
thanking him. Knowing George A. Cooney, Jr.
made me a better lawyer, but, more importantly,
it made me a better person. I know I am not the
only one who can say that. I learned from his example.
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We are sorry to report that George A. Cooney,
Jr., the treasurer of the Council for the Probate
and Estate Planning Section of the State Bar of
Michigan, passed away June 30, 2007, after a
long and valiant battle with cancer. Many of you
know George from the countless ICLE seminars
and publications to which he contributed or from
his days as a professor at Wayne State University Law School. George was a devoted member
of the Section as well as a tireless advocate and
leader in the area of elder law. In May, the Section
Council was honored to present George with the
Michael Irish Award, recognizing his outstanding contributions. Simultaneously, ICLE announced its formation of the “George Cooney Society” to recognize those attorneys whose contributions to continuing legal education are
extraordinary; George was its ﬁrst inductee. Our thoughts and prayers go out
to his widow, Mary, his sons, Christopher, Daniel, Jonathan, and Cameron,
and their extended family. George was a gentleman and a gentle man, and
he will be missed.
Memorial contributions may be made to the George A. Cooney, Jr. Memorial
Scholarship at Wayne State University Law School or the Children’s International Summer Villages.

2
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Fiduciary Fees in Michigan
By Richard J. Siriani
Introduction
The subject of ﬁduciary fees in Michigan has
been discussed in earlier editions of either the
Michigan Probate & Estate Planning Journal or
other ICLE Publications.1 This article is intended
to provide an update on general principles and
add additional insight on the subject.
There is no clear-cut rule as to the appropriateness of ﬁduciary fees and expenses in Michigan under the Estates and Protected Individuals Code (EPIC). When representing a ﬁduciary (as deﬁned in Section 700.1104(e) of EPIC),
the court must deal with a reasonableness test
to determine the amount awarded to a ﬁduciary
for fees.2 The court of appeals will not reverse
a probate court’s decision as to the reasonableness and necessity of a ﬁduciary’s fees absent
an abuse of discretion where the record clearly
shows that the court considered the relevant factors in making its decision and exercised its independent judgment in that determination.3 It is
also important to remember that each case will
be decided based upon its particular factual situation. The burden of proof is on the ﬁduciary to
justify the fee charged was necessary and reasonable.4 The court will review various factors
to determine the reasonableness of the ﬁduciary fee requested. Once the ﬁduciary has met its
burden of proof, the person attacking the fees
should be prepared to rebut the position of the ﬁduciary to show that the requested fee should be
reduced. Failure of a party challenging the fee
to submit any contrary evidence may result in a
fee’s allowance.
Statutory Provisions
The Estate and Protected Individuals Code
provides the ﬁduciary and the attorney representing the ﬁduciary with the basis for when the fee
can or should be paid and the rationale for what
is necessary, just and reasonable expense.5

Guardians are entitled to reasonable compensation for services rendered as a guardian
and entitled to reimbursement from the estate for
room, board, and clothing, which they personally provided to the ward, but only as approved
by the court.6 Therefore, a guardian or an attorney representing a guardian must ﬁle a petition
with the court to obtain court approval of these
expenses.
Conservators are entitled to reasonable compensation from the estate for services rendered
as a conservator or special conservator.7
Personal representatives are entitled to reasonable compensation as an administration expense for services rendered as a personal representative and special personal representative.
Non-lawyer personal representatives and nonlawyer special personal representatives can pay
themselves reasonable compensation on a periodic basis without prior court approval.8
An attorney acting as personal representative shall be required to maintain separate time
records for ﬁduciary services, which provide the
date of service, the amount of time expended, a
description of services, and the person performing the services.9 These are exactly the same
requirements that apply when an attorney performs attorney services.
Unlike the Revised Probate Code (RPC),
EPIC provides that a personal representative
can agree with a decedent to contract regarding compensation. If the will provides for the personal representative’s compensation, and there
is no contract with the decedent regarding compensation, the personal representative may renounce the provision before qualifying and be
entitled to reasonable compensation. A written
contract between the decedent and the personal
representative regarding compensation for estate settlement services is binding on the personal representative.10
3
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A trustee of an inter vivos or testamentary trust
is entitled to reasonable compensation as determined by the trustee for its own trustee services;
however, this must be approved by the court.11
Section 720512 provides in part as follows:
On petition of an interested person, after notice to all interested persons, the court may
review the propriety of employment of a person by a trustee including an attorney, auditor, investment advisor, or other specialized
agent or assistant, and the reasonableness
of the compensation of a person so employed
and the reasonableness of the compensation
determined by the trustee for the trustee’s
own services…

The trustee might have certain defenses to a
challenge of its fees, such as ratiﬁcation, equitable estoppel, and/or laches. Where the trustee
gives a beneﬁciary an accounting that discloses
the existence of a potential claim for breach of
trust and indicates the time period allowed for
bringing a proceeding, there is a one-year time
bar to bring such a proceeding.13 In addition, the
trustee’s regular compensation is allocated onehalf to income and one-half to principal only after trust funding occurs.14 Prior to trust funding, a
trustee’s regular compensation is allocated out
of principal.15
There is no separate provision in EPIC to permit compensation for an agent acting under a
durable power of attorney. A patient advocate is
permitted compensation; however, a patient advocate “…may be reimbursed for actual and necessary expenses incurred in the performance of
their rights and responsibilities.”16
A corporate ﬁduciary is entitled to reasonable
compensation for services rendered as a ﬁduciary whether guardian, conservator, special conservator, special personal representative or personal representative.
Recently the Michigan Legislature decided to
amend the 1999 Banking Code (1999 PA276) to
allow a bank or state foreign bank branch to conduct trust business, including acting as a ﬁduciary and seeking payment of ﬁduciary fees. The
amendment states as follows:
4
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(e) A bank or state foreign bank branch acting as a ﬁduciary may charge a reasonable
fee for its services. In any action or proceeding concerning fees, there is a rebuttal presumption that a fee is reasonable if the fee
or its method of computation is speciﬁed in
a fee schedule or fee agreement of the bank
or state foreign bank branch in effect at the
time the service is provided; and if the agency or custody principal, the trust grantor, or
any person other than the trust grantor who
is entitled to be kept reasonably informed of
the trust and its administration under section
7303 of the estate and protected individuals
code, 1998 PA 386, MCL 700.7303, received
reasonable notice of that fee schedule or fee
agreement before the fee is charged.17

Does this change the requirements under
EPIC for a corporate ﬁduciary? The writer does
not think so. A corporate ﬁduciary still must provide ﬁduciary services that are necessary, reasonable and beneﬁcial to the estate. The fact
the subsection (e) has been added to 1999 PA
276 will not eliminate challenges by an interested person. The change states that “…a ﬁduciary
may charge a reasonable fee for its services…
”The change did not address the requirements
that the fee be “necessary” and “beneﬁcial to the
estate.” It just may be that interested persons
under Section 7303 will object or negotiate the
fee when the “numbers are put to paper” at the
initial conference with the corporate ﬁduciary. It
may be that the interested persons will demand
a clear understanding from the corporate ﬁduciary on the “method of computation” at the initial conference. It is the writer’s opinion that, in
fee challenges, the court will still require the corporate ﬁduciary to comply with the provisions of
EPIC as it relates to fees. This writer also believes that the courts may distinguish between
corporate trustees and individual professional or
non-professional trustees in the area of ﬁduciary
fees.
Can a ﬁduciary receive additional compensation for services rendered on behalf of the estate? The Michigan Court of Appeals in In the
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Matter of the Estate of Thacker, 137 Mich App
253, 358 NW2d 342 (1984) did not ﬁnd that the
probate court abused its discretion in allowing
additional compensation where the bank-ﬁduciary hired several specialists to handle particular areas of the estate. Could a non-corporate
ﬁduciary do the same? If specialists are required
and the ﬁduciary can justify to the court why they
were needed, this writer believes that the court
would approve the additional compensation;
however, the counsel for the ﬁduciary must keep
careful records in the event an interested person
raises a challenge.
Can the court award a surcharge where the
record does not support the fees paid by the ﬁduciary to itself without court order? Courts can
award a surcharge for any detriment occurring
to the estate. Early payment of fees can result
in a surcharge if the ﬁduciary cannot prove that
they were reasonable, necessary and beneﬁted the estate.18 While reliance on the advice of
counsel may be some evidence that the ﬁduciary exercised reasonable care, it does not in
every instance excuse the ﬁduciary from liability. (See In re Toffee Estate, 347 Mich 272, 285,
79 NW2d 629 (1956)). Generally, ignorance of
the law is neither a defense nor an excuse. People v Munn, 198 Mich App 726, 727, 499 NW2d
459 (1993). Moreover, whether a party has exercised reasonable care is a question of fact. Moning v Alfono, 400 Mich 425, 438, 254 NW2d 759
(1977).
Fiduciary Fee Agreements
Written Agreement
Although there is no formal requirement for a
ﬁduciary to provide a written fee agreement to
the interested persons, failure to do so is usually
weighed against the ﬁduciary. In re Grover’s Estate, 233 Mich 467, 206 NW988(1926); In re Kiebler Estate, 131 Mich App 444, 345 NW2d 713
(1984); In re Baird Estate, 137 Mich App 634,
329 NW2d 432 (1984); In re Krueger Estate, 176
Mich App 241, 438 NW2d 898 (1989); In re Eddy
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Estate, 354 Mich 334, 92 NW2d 458 (1958); Comerica Bank v City of Adrian, 179 Mich App 712,
446 NW2d 553 (1989). Since an attorney acting as a personal representative is required to
provide information as an attorney, he needs to
provide the interested persons with a written fee
agreement. This writer strongly recommends
that attorneys representing a ﬁduciary prepare
clear and concise written fee agreements. The
written fee agreement must be fully discussed as
to all the provisions providing compensation to
the ﬁduciary. The written fee agreement should
be sent to all interested persons who are entitled
to full disclosure of the terms and conditions of
the written fee agreement. The general rule is
that fee agreements are reviewed at the time of
their making and must be fair, reasonable, and
fully explained and are, as any contract, construed against the drafter.
Timing
Timing of the execution of the written agreement is also important. The written fee agreement should be executed immediately following
the appointment of the ﬁduciary and immediately
sent to the interested persons and ﬁled with the
court. This will prevent the interested persons arguing that they had no knowledge that the ﬁduciary was charging a fee and what fee is being
charged and when payment is made from estate
assets. The ﬁduciary must take into consideration that if fees requiring “prior” court approval,
this may conﬂict with tax considerations. The ﬁduciary must allow counsel sufﬁcient time to secure a court order for approval of fees so that the
fees can be paid and used as a deduction on a
tax return.
Record Keeping
A ﬁduciary should keep time records. This is
an area that causes great concern for the court.
A failure of a ﬁduciary to present time records
concerning ﬁduciary services is usually weighted
against the ﬁduciary.19 At the initial conference,
the attorney does not envision problems; how5
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ever, they always occur. To minimize problems,
the ﬁduciary should keep time records. It is important for an attorney who is also serving as a
ﬁduciary to keep separate time on attorney services and ﬁduciary services.20
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der. There is no obligation on the part of an interested person to bring the matter before the court.
It is the ﬁduciary seeking payment of fees that
is obligated to bring the matter before the court.
(See In the Matter of the Estate of Thacker, supra.) Once the fees are allowed by the court, the
Notice
order becomes res judicata on the issue. (See
Although there are no formal notice require- Grigg v Hanna, 283 Mich App 443, 278 NW2d
ments to interested persons as there are for at- 125 (1938)). Likewise, an order approving an actorneys, the writer believes it is good practice to count in which fees are set forth constitutes court
provide a copy of the ﬁduciary written fee agree- approval.
ment to the interested persons. This will protect
Can a jury decide a ﬁduciary fee dispute? The
the ﬁduciary and help the ﬁduciary should there determination of reasonableness of ﬁduciary is a
be a dispute in the future.
function of the court. In In re Estate of Block, an
unpublished court of appeals case (No. 104174
Burden of Proof
CA Feb. 27, 1989), the court held that there is no
Keep in mind that the burden of proof is on the right to a jury trial. This writer believes that the
ﬁduciary to justify the reasonableness of the fee, correct form of action would be to let the court
even if defending a fee agreement, or answering decide the issue.
an objection to a fee request or requesting apReasonableness
proval by the court for an account or a separate
fee petition.21
It is clear from the case law that courts will
In the event of prepayment of fees, the ﬁdu- consider certain factors in determining the quesciary may be called as a witness to justify pay- tion of reasonableness of ﬁduciary fees; howment. If amounts are disallowed, the ﬁduciary ever, there is no precise formula for computing
will only receive fees as determined by the court. the reasonableness of ﬁduciary fees by a court
Since prepaid, the court will order the ﬁduciary to in determining disputed ﬁduciary fees. (See In re
reimburse the estate for fees disallowed, which Thacker Estate, supra; In re Wright Estate, 156
may or may not include interest. Remember that, Mich App 1, 401 NW2d 288 (1986)). Each case
although ﬁduciary fees and costs are paid with- must be reviewed in light of its own particular
out prior court approval (See MCL 700.3719), facts when such fees are in dispute.23 The court
they remain subject to review by the court, may of appeals will not reverse a probate court’s debe disallowed in whole or in part, and may result cision as to the unreasonableness and necessity
in a surcharge (i.e. interest). In addition, where a of a ﬁduciary’s fee absent an abuse of discretion
ﬁduciary causes harm to an estate through neg- where the record clearly shows that the court
ligence, the ﬁduciary may be deprived of all or considered the relevant factors in making its depart of the compensation it would otherwise be cision and exercised its independent judgment in
entitled to.22 A point to remember is that ﬁduciary that determination. An abuse of discretion exists
fees are not paid from the assets of the estate, when and only when the decision was so violabut the fees are allowed as an expense of ad- tive of fact and logic that it demonstrates, not the
ministration when such services are necessary, exercise of discretion, but rather of passion or
just and reasonable to estate settlement.
bias or constitutes a perversity of will or defense
When an interested person ﬁles a written ob- of judgment. Spalding v Spalding, 355 Mich 382,
jection to the fees, the objection needs to be re- 94 NW2d 810 (1959); Wojas v Rosati, 182 Mich
solved either between the parties or by court or- App. 477, 452 NW2d 864 (1990).
6
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Fees on Fees
An interested person has a right to question
the amount of fees. When a question is raised by
an interested person, it is not unreasonable to require the ﬁduciary to set forth the basis on which
the fees were charged. If the dispute cannot be
resolved by the parties, the court will intervene
and hold a hearing to determine the amount of
the fees.
The court of appeals has held that an attorney and ﬁduciary are not allowed payment of
any fees for time spent preparing and defending an attorney fee petition. (In re Estate of Hattie Silberstein Sloan, Deceased, 212 Mich App
357, 538 NW2d 47 (1995)). This writer disagreed with the holding in Sloan, supra, in 1995
and still disagrees with the holding. Sloan, supra
grants a distinct advantage to an objecting party
to the fee petition. This writer believes that fees
should be allowed for the preparation and defense of a fee petition on behalf of the estate in
order to reduce the number of unjustiﬁed challenges from disgruntled heirs who use the court
and its resources for their personal agenda In
re Krueger Estate, supra. Heirs challenge fees
because they know the ﬁduciary will not receive
payment for defending their fee petition from the
estate. The courts have the authority in cases
they believe to be frivolous to grant fees where
there was no merit to the challenge (See In re
Hammond Estate, 215 Mich App 379, 547 NW2d
36 (1996) and MCR 5.114 and MCR 2.114(B)(F) and Geiger v Wilcox, an unpublished court
of appeals case (No. 212692 March 14, 2000)).
Therefore, if the attorney or ﬁduciary is successful in defending the payment of fees, the fees
for defending the payment of this legitimate estate expense are beneﬁcial to the estate and are
chargeable to the estate. In a footnote, Sloan,
supra did leave open that, where there is an opposing party’s fraud, unjustiﬁed objections raised
in bad faith or other extraordinary circumstances,
the probate court is authorized to impose appropriate sanctions under MCR 2.114(B). The writer

MICHIGAN PROBATE & ESTATE PLANNING

believes that the provisions of MCR 5.114 and
MCR 2.114(B)-(F) are rarely, if ever, imposed
by the court in a fee dispute petition, and were
not used in Sloan, supra. Moreover, MCR 5.114
speciﬁcally incorporates the provisions of MCR
2.114 regarding the signing of papers and makes
those provisions applicable to proceedings both
in decedent’s estates and trusts. In re Pitre, 202
Mich App 241, 508 NW2d 140 (1993). Remember, an objection to an account or a petition for
attorney fees is not authenticated by veriﬁcation
under oath by the person making it. The court
could impose sanctions under MCR 2.114(E)
and (F); however, again, this is rarely, if ever, imposed in a fee dispute petition by the court.
The Sloan, supra opinion “hangs” its hat on the
fact that the fees must be necessary and provide
a beneﬁt to the estate in order for the attorney or
ﬁduciary to derive payment in defending the fee
petition. The opinion states that “…the ordinary
fees and costs incurred in establishing and defending a fee petition are inherent in the normal
course of doing business, and the estate may not
be diminished to pay those fees and costs.” Furthermore, the court states that Michigan adheres
to the “American Rule” that fees are not recoverable unless expressly authorized by statue or
court rule. The court further states: “…The general rationale of this rule is to ensure that private
parties who pursue individual legal and equitable
remedies bear the expense of litigation in most
instances.” Berkley v Holmes, 34 Mich App 417,
91 NW2d 561 (1971), (Compare Estate of Trynin,
49 Cal 3d 868, 782 P2d 232 (1989)). But these
are the exact beneﬁciaries that are the cause of
the problem leading the attorney to defend a fee
petition, and they know that the attorney will not
receive payment for services from the estate to
defend a fee petition. The ﬁduciary is under a
duty to “proceed promptly with the settlement of
the estate” according to the procedures set forth
in MCR 5.310(C)(2)(c). One of those procedures
is the ﬁling of accountings, which must, in a supervised proceeding, provide for the approval of
fees. An objection to the award of such fees is,
7
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therefore, an attack on the ﬁduciary’s accounting
and the ﬁduciary’s handling of the estate, and a
defense of that proceeding should be paid by the
estate as an administration expense.

Appeal

In the event that a ﬁduciary fee petition is denied in whole or in part, what is the next step? A
petition for reconsideration should be ﬁled withBeneﬁt to the Estate
in 14 days pursuant to MCR 2.119(F). This petition must “…demonstrate a palpable error by
What is a “beneﬁt” to an estate? The “benewhich the court and the parties have been misﬁt” requirement formally found in RPC 700.543 is
no longer the test under the EPIC. The require- led and show that a different disposition of the
ments that the ﬁduciary’s actions be necessary motion must result from correction of the error.”
and reasonable have been retained. There are In the event that the petition is either summarily
several instances when the actions of the ﬁdu- denied or denied after hearing, the attorney can
30
ciary are reasonable and necessary, but could ﬁle an appeal as of right to the court of appeals.
hardly be called a “beneﬁt to the estate.” In fact, The court of appeals will not reverse the probate
one might say they are anything but beneﬁcial court’s decision as to the reasonableness and
to the estate, i.e., environmental cleanup, paying necessity of a ﬁduciary fees absent an abuse of
taxes and claims. However, these might be rea- discretion, where the record shows clearly that
sonable and necessary for the ﬁduciary to prop- the court considered the relevant factors in makerly discharge their duties for proper administra- ing its decision and exercised its independent
tion. Therefore, the ﬁduciary must seriously con- judgment in that determination. A decision resider his actions in light of the court’s ability to re- garding the appropriateness of disputed ﬁduciaduce the fees because the fees were not needed ry fees is a matter vested in the probate court’s
to complete estate administration or strictly ben- discretion, and only when there is an abuse of
eﬁted the ﬁduciary personally. Consider the fol- that discretion will such a decision be overruled
31
lowing: is a determination of heirs,24preparation on appeal.
of the inventory, litigation to determine a claim
Contingent Fee Agreements
by an individual that she is a widow of the deThese agreements have been considered
ceased , litigation to determine whether GMAC
26
notes are estate or trust property, litigation to between an estate ﬁduciary and an attorney in
defend deed of administrator,27 litigation to de- In re Troubley’s Estate, 278 Mich 604, 278 NW
fend removal of ﬁduciary,28 determination and 724 (1938) to collect the widow’s statutory allowpayment of federal and state estate tax, deter- ance. The court did not rule on the agreement
mination and payment of federal and state in- at the time the attorney was hired, and the sucome taxes and/or federal and state ﬁduciary preme court found that, because the court had
taxes, dispute regarding transfers made within not approved the agreement it was not binding;
three years of death and where the attorney is and, therefore, the court was allowed to detercalled upon to render an opinion as to the valid- mine compensation on the basis of reasonableity of a claim defense of account from objections ness. The court of appeals rejected a contingent
of beneﬁciary, and change of ﬁduciary?29 These fee contract for the general administration of a
are matters that may be reasonable and neces- conservatorship proceeding In re Irwin Estate,
sary to the administration of the estate, but could 162 Mich App 522, 413 NW2d 37 (1987).
hardly confer any beneﬁt to the estate by either
Will Contests/Trust Contests
increasing or preserving the estate but should reThe Estate and Protected Individuals Code
quire payment by the estate for the fees incurred
contains a provision to permit the personal repto provide these services.
25
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resentative to defend or prosecute a proceeding in good faith, whether successful or not (See
MCL 700.3720). In addition, Section 3720 allows
payment to the personal representative to receive from the estate necessary expenses and
disbursements including reasonable attorney
fees incurred. There is also no reason why this
logic or public policy cannot apply to a self-trusteed inter vivos trust, which serve as a will substitute. A trustee has the power to employ attorneys
to assist in the trust administration and to compensate them.32 Remember, under trusts, any interested person may challenge the fees of attorneys hired by the trustee.33
Conclusion
To assist the attorney in representing a ﬁduciary, it is important to eliminate fee disputes. To
do this, the attorney needs to concentrate on detail at the initial client meeting. A frank discussion about fees and costs and the execution of
a fully informed ﬁduciary fee agreement , while
not eliminating fee disputes, will certainly reduce
the frequency.
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Estate Planning for a Michigan Family with a Special Needs Child
By Sebastian V. Grassi, Jr.
Preface
This article is a general overview of issues
that an attorney may need to address when preparing an estate plan for a Michigan family with
a special needs child.1 The article assumes that
the attorney is knowledgeable about general estate planning matters (wills, trust, powers of attorney, advanced medical directives, etc.) but is
not a specialist or expert in special needs planning.

are of little or no concern to families of special
needs children.11 This is unfortunate. Income taxes, estate taxes, gift taxes, and the conﬁscatory generation transfer skipping tax, should all be
considered and dealt with when preparing an estate plan. Equally important are the income and
transfer tax consequences of a special needs
trust.12
Estate Planning Options Available
to Special Needs Families

Introduction

Of the ﬁve estate planning options available to
parents
to provide for their special needs child,13
In addition to the usual hurdles that parents
face when preparing an estate plan (e.g., who it is generally the author’s preference to have
14
should be the guardian,2 trustee, executor, etc.), the parents prepare an inter vivos,“third party,”
the parents of a special needs child are faced stand–alone, supplemental needs trust for the
with a unique estate planning challenge3—how beneﬁt of their special needs child. The trust can
to provide for all of their loved ones without jeop- be either revocable (i.e., the trust can be modiardizing the special needs child’s current (or po- ﬁed or cancelled by the parents at a later date) or
tential) eligibility for government beneﬁts based irrevocable (i.e., the trust is generally unchangeon the child’s or family’s ﬁnancial need (“need able, subject to certain limited exceptions). The
15
based” beneﬁts) such as Supplemental Security trustee of the supplemental needs trust is given
complete discretion in making distributions to or
Income (SSI)4 and Medicaid.5
for the beneﬁt of the special needs child. A trust
Basic Estate Planning Issues
protector16 can be appointed with the power to:
for All Families
(1) direct the trustee’s actions, (2) terminate the
The parents of a special needs child should trust (and have the assets be distributed to the
typically have the following estate planning doc- remainder beneﬁciaries), and (3) remove and replace a trustee.
uments prepared:
6
Because the stand alone supplemental needs
(1) Last Will and Testament;
trust is a discretionary non-support trust with
(2) General Durable Power of At
7
spendthrift provisions,17 the trustee has maximum
torney for Financial Affairs (GDPA);
ﬂexibility to meet the beneﬁciary’s needs and
(3) Durable Medical Power of Attorney;8
9
maintain the beneﬁciary’s eligibility for govern(4) Revocable Living Trust; and
10
ment beneﬁts. This type of trust is also well-suit(5) Supplemental Needs Trust.
ed to deal with possible changes in the amount
Tax Planning
of government beneﬁts that may be available
Tax planning should not be ignored when in the future due to changes in SSI or Medicpreparing an estate plan that involves a special aid funding, budget cuts, eligibility requirements,
needs child. There is a general (and incorrect) etc. Even if the special needs child does not reassumption among some attorneys that taxes ceive need based government beneﬁts such as
11
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SSI or Medicaid, and instead receives entitlement based government beneﬁts such as Social
Security Disability Insurance Beneﬁts and Medicare, a supplemental needs trust will always protect the special needs child from his or her inabilities, disabilities, predators, and creditors. A
third-party supplemental needs trust can, at the
same time, be both ﬂexible and protective.
An alternative to a third–party, stand–alone,
supplemental needs trust is to have the parent’s
last will and testament or their revocable living
trust contain third-party supplemental needs
trust provisions.18
The twelve beneﬁts of an inter vivos, third–party, stand–alone, supplemental needs trust are:
(1) the trust can be established by the parents
(or by any third party, such as the grandparents)
for the beneﬁt of the special needs child; (2) the
trust provides for the investment and management of the special needs child’s inheritance by
a third party—the trustee; (3) the persons establishing the trust (such as the parents or grandparents) decide the terms and conditions of the
special needs child’s inheritance and who is to
receive the balance of the trust funds when the
special needs child dies—rather than having to
reimburse the government for Medicaid beneﬁts
provided to the special needs child; (4) the persons establishing the trust can name who should
serve as the initial trustee and as the successor trustees, thereby avoiding the risk of the probate court appointing a “stranger” as a trustee;
(5) the trust avoids family conﬂict, since the trust
spells out who gets what, when, how and why;
(6) the trust avoids a probate court guardianship
for the special needs child’s inheritance; (7i) the
trust (if properly drafted) maintains the special
needs child’s eligibility for government beneﬁts
(assuming the child is otherwise qualiﬁed to receive government beneﬁts); (8) the trust coordinates government beneﬁts and trust assets to
meet the special needs child’s lifetime needs;
(9) the special needs child can be any age (i.e.,
the trust is not limited to a special needs child
under age 65); (10) the trust can provide for the
12
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appointment of an independent advocate for
the special needs child, regardless of whether
the child has a guardian; (11) the trust protects
the special needs child’s inheritance from being
seized by his or her creditors, and avoids the imposition of a Medicaid lien; and (12) the trust can
be “simple” or “sophisticated,” depending on the
amount and type of assets that are used to fund
the trust.
The trustee of the third-party supplemental
needs trust will act as a gatekeeper of the special needs child’s inheritance. The trustee will
typically distribute money for permissible “extra”
quality of life items and services not provided for
by government beneﬁts.19 These distributions will
not jeopardize the special needs child’s receipt of
(or qualiﬁcation for) government beneﬁts. Thus,
the trustee “supplements” the beneﬁts provided
by the government—hence the name “supplemental needs trust.” The trustee should avoid
making distributions that will reduce SSI beneﬁts
or result in a loss of Medicaid coverage.20 Trust
distributions for basic shelter, food, and direct
payment of cash to the special needs child will
reduce the child’s SSI beneﬁts, and may result
in a loss of Medicaid coverage.
In order to assist the trustee of the third-party supplemental needs trust, a letter of intent21
should be prepared by the parents. The letter of
intent serves as a blueprint that provides valuable information concerning the daily life of the
special needs child. This is especially important
when a new caregiver has to step in and manage the child’s day-to-day activities. The letter of
intent also provides information concerning the
unique likes, dislikes, needs, preferences, and
other critical information concerning the special
needs child—all of which is helpful to the trustee
and the caregiver.
Caution: When making distributions from the
third-party supplemental needs trust, the trustee needs to be aware of the impact the distributions may have on the child’s continued eligibility
for government beneﬁts, such as SSI and Medicaid. The rules concerning government beneﬁts
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are constantly changing. Therefore, the trustee should consult with a lawyer or an advocacy
agency (such as the local ARC—formerly known
as the Association of Retarded Citizens (www.
thearc.org)) that is knowledgeable about government beneﬁts. Some lawyers who specialize
in special needs planning are available to assist
the trustee on an annual ﬁxed fee basis; other
lawyers are available on an hourly fee basis.
Coordination of the Special Needs Family’s
Estate Plan
With Other Relative’s Estate Plans
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Undertake a Thorough Review of All the
Parent’s Assets
A corollary to the need to coordinate a special needs child’s inheritance with other relatives
is the need to review all possible ways a special needs child could receive property, an inheritance, or a gift. For example, the following assets
(and applicable beneﬁciary designations) should
be reviewed to make sure they will not be paid
(or given) directly to the special needs child:
• IRA, 401(k) and other retirement beneﬁts.23
• Life insurance (including employer provided life insurance) beneﬁts.
• Accidental death and travel insurance
beneﬁts provided through credit cards
when a person purchases a plane ticket,
etc. using that credit card.
• Annuities.
• Savings Bonds.
• Any property not subject to the parent’s
will or trust.
• UGMA or UTMA accounts.
• TOD, POD, ITF designations on accounts,
savings bonds, or securities.
• Inheritances, gifts or bequests through
another person’s will or trust (if not paid to
a supplemental needs trust).
• Deeds.
• Joint accounts.
• Jointly owned property, including jointly
owned real estate.
• Final paycheck (including unused vacation and sick pay).
• Collectibles, antiques and family heirlooms.
• Personal injury and wrongful death proceeds payable to a parent’s estate (in
contrast to personal injury and wrongful
death proceeds payable, by law, directly
to the special needs child).

The principle purpose of a third-party supplemental needs trust is to provide an inheritance for the special needs child without risking
the loss of important government beneﬁts such
SSI, Medicaid, etc. Consequently, it is important
that grandparents and other relatives not leave
an inheritance outright to a special needs loved
one.22 Rather, the inheritance should be left to a
third-party supplemental needs trust. A parent’s
stand alone inter vivos, third–party, supplemental needs trust can be structured to receive gifts,
bequests, and inheritances from grandparents
(and other relatives) for the beneﬁt of the special needs child. This avoids the grandparents
(or other relatives) having to prepare a separate
third-party supplemental needs trust. See, Exhibit 3.
When drafting a will or revocable living trust
where there is no currently identiﬁable special
needs child (but there could be at a later date,
such as the birth of a developmentally disabled
descendant, or a descendant who subsequently
becomes disabled due to illness or injury and is
receiving need-based government beneﬁts (SSI,
Medicaid, etc.)), the relative’s will or trust can
provide that any bequest otherwise distributable
to a special needs beneﬁciary shall instead be
distributed to a Medical Payback Trust that the
relative’s ﬁduciary is authorized to create. See,
Exhibit 4.
Caution: This list is not exhaustive.
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Financial Planning Issues for Special
Needs Families
Financial planning for a special needs family’s future should be considered as a part of the
overall estate planning process,24 and should be
undertaken when the parents know the extent of
their child’s disability—if not sooner. Life insurance (typically other than term life insurance)25
may be one of the most cost effective (and least
expensive) ways to ensure that the special needs
child will receive an inheritance—as administered through a third-party supplemental needs
trust. On the other hand, 401(k), IRA, and other
types of retirement beneﬁts (possibly other than
Roth IRA beneﬁts), if paid to a third-party supplemental needs trust, may be an inefﬁcient and
(income) tax-expensive method of providing an
inheritance for the special needs child. A competent ﬁnancial planner who “specializes” in working with special needs families can be of great
help and provide valuable assistance. A local
ARC or other similar advocacy organization may
be able to recommend a suitable ﬁnancial planner who is knowledgeable about special needs
planning.

ty Pooled Account Trust” established pursuant to
42 USC 1396p(d)(4)(C) also commonly referred
to as a “(d)(4)(C) trust”).26 Such trusts are collectively referred to as “OBRA 1993 Special Needs
Trusts” in reference to the law (the Omnibus
Budget Reconciliation Act of 1993) that established the use of these trusts to preserve Medicaid eligibility and were subsequently clariﬁed to
preserve SSI eligibility.
The Medicaid Payback Trust

In the case of the Medicaid Payback Trust,
the special needs child’s parents, grandparents,
legal guardian, or the court establishes the trust,
which must be irrevocable and be for the sole
beneﬁt of the special needs child during his or her
lifetime. After the trust is approved by the court,27
the special needs child’s disqualifying assets are
transferred into the trust.28 The trustee of the Medicaid Payback Trust is authorized to pay for the
permitted supplemental needs of the child. With
proper planning, family members may (depending on state law and depending on the Section
8 Housing rules concerning OBRA 1993 Special
Needs Trusts) be able to serve as the trustee (or
co-trustee) of the Medicaid Payback Trust; and
the trust should be drafted to minimize potential
Dealing with Assets Already Owned By a
adverse tax consequences and conﬂicts of interSpecial Needs Child
est when a family member serves as a trustee or
If a special needs child who is disabled (as co-trustee. Upon the death of the child, the trust
deﬁned by Social Security pursuant to 42 USC must ﬁrst reimburse the government for medical
1382c(a)(3)) has received (or has a vested non- beneﬁts provided by any state’s Medicaid procontingent right to receive) an inheritance, gift, gram to the special needs child. Any remaining
bequest, lawsuit award or settlement, child sup- trust property (after each state has been reimport, alimony, or divorce property settlement, the bursed) is distributed to the trust’s “remainder”
child’s receipt of these assets may result in the beneﬁciaries (usually the special needs child’s
disqualiﬁcation of need-based government ben- then living descendants (if any), or the special
eﬁts such as SSI and Medicaid. In order to pre- needs child’s then living siblings).
serve these government beneﬁts, the child’s disIn order to establish a Medicaid Payback
qualifying assets should be converted into ex- Trust, the special needs child must: (1) be disempt (or non-countable) assets or be transferred abled pursuant to the Social Security deﬁnition
to either: (1) an inter-vivos irrevocable “Medicaid of “disability,”29 and (2) be under the age of 65
Payback Trust” established pursuant to 42 USC at the time the trust is established and funded.
1396p(d)(4)(A) (also commonly referred to as a Also, no contributions to the trust can occur after
“(d)(4)(A) trust”), or (ii) an inter vivos “Communi- the child reaches age 65.
14
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The Community Pooled Account Trust
In the case of a Community Pooled Account
Trust, a nonproﬁt charitable organization establishes and manages a master trust. The child,
the child’s parents, grandparents, legal guardian,
or the court establishes a trust account (within
the master trust) solely for the beneﬁt of the special needs child, who must be disabled pursuant to the Social Security deﬁnition of “disability.”30 (The special needs child generally can be
of any age to use a Community Pooled Account
Trust, although some states penalize a child if
he or she makes contributions to the trust after
the child reaches age 65.) The special needs
child’s disqualifying assets are then transferred
into the master trust,31 and a separate trust account (also known as a “sub-trust account”) is
established by the charity for the sole beneﬁt of
the special needs child (but, for purposes of investment and management of funds, the master
trust pools all the separate trust accounts). The
charity, as trustee, administers the child’s trust
account and uses it to pay for the permitted supplemental needs of the child. Family members or
friends can act as “advisors” to the trustee-charity concerning the needs of the child. Depending
on the terms of the master trust and the joinder
agreement that establishes the child’s separate
trust account, any funds remaining in the child’s
separate trust account at the child’s death will,
either: (i) be kept by the charity (and not be used
to reimburse the government for medical beneﬁts provided by any state’s Medicaid program to
the special needs child); or (ii) be used to ﬁrst
reimburse the government for medical beneﬁts
provided by any state’s Medicaid program to the
special needs child, and the remaining amount of
the special needs child’s separate trust account
will then be distributed: (1) pursuant to a Protective Order issued by the Michigan Probate Court,
(2) pursuant to the child’s exercise of a testamentary limited power of appointment (which
limited power of appointment could be contained
in the child’s will, the Protective Order or the join-
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der agreement), (3) pursuant to the child’s will,
or (4) pursuant to the laws of intestacy.32
A Community Pooled Account Trust is best
suited where the amount of nonexempt assets
owned by the special needs child is not large
enough to justify the cost of establishing and administering a Medicaid Payback Trust, or where
the parents or child want to ultimately beneﬁt
the charity upon the death of the special needs
child.
Not all states have Community Pooled Account Trusts. Michigan, however, has seven
Community Pooled Account Trusts.33
Medical Treatment and the Adult Special
Needs Child
Under the new federal Health Insurance Portability and Accountability Act (HIPAA)34 privacy
rules, which went into effect in April 2003, medical personnel (such as doctors and hospitals)
are not allowed to talk freely about a patient’s
medical condition, and they can be ﬁned or jailed
for dissemination of any private health information without the patient’s consent. This applies to
all patients over the age of eighteen (18), including patients with special needs.
While the HIPAA privacy rules are well intentioned, they can have horrendous implications
for the medical care of an adult special needs
child if he or she is unable to give informed consent and knowingly participate in his or her own
medical treatment.
The release and/or examination of medical
records of a patient may also be subject to state
law and regulation. In Michigan, the release of
medical records is governed by the Medical Records Access Act (MRAA), which went into effect
on April 1, 2004.35
If an adult special needs child lacks the ability
to make informed medical or mental health decisions or to give consent to the release of conﬁdential medical information, parents should consider these options: (1) if the special needs child
is mentally competent,36 have an estate planning
attorney prepare a durable medical power of at15
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torney (aka “Patient Advocate” under Michigan
law)37 that includes HIPAA release information
and names each parent as a “personal representative” under the HIPAA rules and as the “authorized agent” under MRAA so that a parent can
legally request and receive conﬁdential medical
information38 and, to the extent applicable or necessary, permits the parent to make mental health
decisions/commitment under Michigan’s “Kevin’s Law;”39 or (2) obtain a partial guardianship
over the special needs child for medical treatment purposes (or, if appropriate, obtain a plenary guardianship over the special needs child).
Assisting the Adult Special Needs
Child in Financial and Daily Living Matters
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payee pre-empts the authority of a court-appointed guardian or conservator concerning the
beneﬁts in question. However, as with a conservatorship or guardian of the estate, an annual report must be ﬁled with the Social Security Administration documenting how the funds were used
for the beneﬁt of the special needs child.
(Premature) Death of the Special Needs
Child
In addition to the normal grief associated with
the death of a child, a special needs family may
need a source of additional ﬁnances to assist in
the transition following the death of their child.
Besides the obvious expense of a funeral, the
family may no longer have need for the (expensive) adaptive vehicle they recently purchased
(on an installment loan basis). Typically such
vehicles depreciate more rapidly than non-customized vehicles, and are difﬁcult to sell. Durable medical equipment that became a ﬁxture in
the family home may need to be removed, and
the house may need to be remodeled in order to
make the house more attractive for re-sale. The
best approach to provide for these potential expenses is for the parents to purchase a rider to
their life insurance policy that also insures the
life of the special needs child. Or, if a rider is not
available, the parents may be able to purchase
a life insurance policy on the life of their special
needs child. Since the special needs child is not
the owner of the policy and would not be the beneﬁciary of the policy, there would be no SSI or
Medicaid disqualiﬁcation (or asset cap/income
issues) concerning the life insurance policy. If the
life insurance policy pays dividends, the policy
owner may be able to use the dividends to purchase paid up additional coverage without proof
of the special needs child’s insurability, thereby
providing a larger death beneﬁt amount.42

If an adult special needs child is mentally competent,40 he or she should have a general durable power of appointment (GDPA) prepared by
an estate planning attorney.41 Once the child becomes an adult (age 18 in Michigan), a parent’s
right to know, monitor, advocate, and intercede
in the special needs child’s affairs may be limited or prohibited absent the child’s consent, a
court order (such as a guardianship of the estate), or a GDPA. A GDPA will permit the person named as the power of attorney to assist the
special needs child in his or her ﬁnancial affairs.
The GDPA is highly recommended because it is
the least costly and least intrusive method of assisting the adult child in his or her non-medical
affairs. When the special needs child dies, the
authority given the person named as power of
attorney under the GDPA automatically expires,
as does the authority of a court-appointed guardian.
Additionally, a parent may become the “representative payee” of the special needs child’s SSI,
SSDI, and Social Security beneﬁts, thus avoiding a court-appointed “guardian of the estate” or
conservatorship. 20 CFR 404.2001-404.2065. A
Becoming Familiar with Community Based
representative payee is the Social Security AdResources
ministration’s version of a conservator/guardian
As part of the estate planning process, parof the estate (as concerns the beneﬁts in question), and the appointment of a representative ents of a special needs child should become fa16
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miliar with services that are provided for developmentally disabled persons by the Michigan
Department of Community Health43 through the
county level Community Mental Health Services Program (CMHSP);44 and parents should attempt to maximize those resources.45 Parents
should also consider membership in a community-based advocacy group, such as their local
ARC. Additionally, parents should seek to identify social, recreational, vocational, housing, and
other community-based resources that would be
beneﬁcial and lead to an increased sense of fulﬁllment and security for their special needs child.
Parents should seek to fully integrate the special
needs child into the local community to the fullest extent possible and as soon as practicable.
Too many parents wait until the last possible moment (i.e., on their deathbed or upon entering a
nursing home) to integrate their special needs
child into the local community. Such a delay can
be disastrous to both the parents and the special needs child, whose life and daily needs have
centered around his or her (now deceased or
disabled) parents.
For Michigan residents, an overview of state
resources can be found at www.michigan.gov/
disabilityresources.
Conclusion

affairs: 46
Power of Agent Concerning Supplemental
Non-Support Distributions For The Beneﬁt
of a Disabled Child. If a child of mine is disabled and is receiving Medicaid, SSI or other
government beneﬁts (or would otherwise be
eligible for such beneﬁts), my Agent shall
have the power to pay to or apply for the beneﬁt of such child such amounts as my Agent,
in my Agent’s sole, absolute and uncontrolled
discretion, may from time to time determine
concerning such child’s special needs (and
not for my disabled child’s support and maintenance). My Agent shall have the absolute
right to refuse to make any payment to or for
the beneﬁt of such child, and neither the child
nor any representative of the child shall have
the right to demand any such distribution from
my Agent. Such payments by my Agent shall
supplement (and not supplant) such government beneﬁts received by my disabled child.
My Agent may also establish and fund with my
assets, an inter vivos, third–party, discretionary, non-support, supplemental needs trust
with spendthrift provisions for the sole beneﬁt of my disabled child during such child’s
lifetime, and upon the death of my disabled
child, the trust residue shall be distributed to
my then living descendants by right of representation.

Exhibit 2
Estate planning for the special needs family
is the ﬁrst of many steps that needs to be taken
Sample language for inclusion in a parent’s
by parents in their journey of caring for all their revocable living trust:47
loved ones. Financial planning, retirement planPower of Trustee Concerning Supplemenning, housing issues, caretakers, personal assistal Non-Support Distributions For The
tants, etc. also need to be considered, especially
Beneﬁt of a Disabled Child. During any peas pertains to a special needs child. Estate planriod which I, Jane B. Doe, am incapacitated
ning is a starting point, not the end. Competent
or incompetent, if a child of mine is disabled
legal counsel, along with other professionals,
and is receiving Medicaid, SSI or other govcan guide the parents along the way—it takes a
ernment beneﬁts (or would otherwise be eligiteam to plan for a special needs child.
Exhibit 1
Sample language for inclusion in a parent’s
general durable power of attorney for ﬁnancial

ble for such beneﬁts), Trustee may, in its sole,
absolute and uncontrolled discretion, distribute to or apply for the beneﬁt of my disabled
child such amounts of the trust’s income and
principal as Trustee shall determine. Trustee shall have the absolute right to refuse to
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make any distribution to or for the beneﬁt of
my disabled child, and neither the child nor
any representative of the child shall have the
right to demand any such distribution from
Trustee. Such distributions by Trustee shall
supplement (and not supplant) such government beneﬁts received by my disabled child.
Transfer of Trust Estate Residue to Supplemental Needs Trust. Upon my death and
after the proper administration of the trust estate, Trustee shall distribute the residue of the
trust estate to the then acting trustee of The
Jane B. Doe Supplemental Needs Trust FBO
[name of special needs child], dated March 1,
2007, to be held, administered and distributed
in accordance with the terms of said supplemental needs trust.

Exhibit 3
Sample pour-over language for inclusion in a
relative’s will or trust where a bequest or inheritance would otherwise be payable outright to a
special needs relative:48
Special Provisions Concerning Distribution of Property to a Disabled Relative. If
any property would otherwise be distributable to my [nephew, niece, grandchild, etc.]
whose name and date of birth is [name and
date of birth of disabled relative], my ﬁduciary
shall not distribute the property to the aforesaid individual (or to that individual’s guardian or conservator) but shall instead distribute
the property to the then acting trustee of The
Jane B. Doe Supplemental Needs Trust FBO
[name of disabled relative], dated March 1,
2007, to be held, administered and distributed
in accordance with the terms of said supplemental needs trust.

Exhibit 4
Sample executor/trustee powers to create a
Medicaid Payback Trust for a special needs beneﬁciary who is not yet identiﬁable or anticipated
or the time the relative’s will or trust is executed.49
18
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Power To Withhold Distribution and Create Special Needs Trust. My ﬁduciary (executor or trustee, as the case may be) shall
have the power to withhold a trust distribution
and establish a discretionary “special needs”
trust (such as a trust pursuant to 42 USC
1396p(d)(4)(A), 42 USC 1396p(d)(4)(C), etc.)
and fund the discretionary “special needs”
trust with all or any portion of estate/trust
property that would otherwise be distributed
to a beneﬁciary, if the beneﬁciary has applied
for or is receiving government assistance that
is based on ﬁnancial eligibility requirements,
or if my ﬁduciary reasonably anticipates that
the beneﬁciary may need such government
assistance in the foreseeable future. In establishing a discretionary “special needs” trust,
my ﬁduciary may select a trustee (who may
be my ﬁduciary) and successor trustees, establish accounting requirements, and shall
include all provisions determined to be reasonable and necessary by my ﬁduciary after
consultation with a qualiﬁed attorney. It is my
intent that any discretionary “special needs”
trust established pursuant to this provision
be drafted and managed so as to provide
the maximum beneﬁt to the beneﬁciary who
would have otherwise received an outright
distribution, and to be for the sole beneﬁt of
said beneﬁciary during his or her lifetime. In
order to avoid the establishment and funding
of the “special needs” trust being treated as
a completed gift by the lifetime beneﬁciary to
the trust remainder beneﬁciaries for gift tax
purposes, the trust shall provide that upon the
lifetime beneﬁciary’s death and after all proper reimbursements and payment of expenses
have been made, trustee shall distribute the
remaining trust property (if any) to such of my
descendants (other than the lifetime beneﬁciary, the lifetime beneﬁciary’s estate or the
creditors of either) as the lifetime beneﬁciary
shall appoint by the lifetime beneﬁciary’s last
will and testament that makes speciﬁc reference to this testamentary limited power of appointment. Any un-appointed trust property
shall be distributed to the then living descendants of the lifetime beneﬁciary, by right of
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representation, or if there are no then living
descendants of the lifetime beneﬁciary, the
un-appointed trust property shall instead be
distributed: (1) to the estate of the lifetime
beneﬁciary, or (2i) to such remainder beneﬁciaries as may be determined by a court
of competent jurisdiction at the time of my
ﬁduciary’s establishment of the discretionary
“special needs” trust.

Notes
1. As of April 2004, 300,000 Michigan families with dependent children were on Medicaid. About 77,000 of those
of those children are special needs children. Nationwide,
it is estimated that 3.4 million families have one child with
a disability. The Detroit News, pages 1A and 8A (April 18,
2004).
For purposes of this article, “special needs child” refers
to a child who (at birth or due to a subsequent illness or
injury) is mentally, physically, or emotionally disabled, and
because of the severity of the disability may be eligible for
need based government beneﬁts, such as Medicaid and
Supplemental Security Income. Typical special needs children include those with cerebral palsy, autism, Fragile X
syndrome, Down syndrome, mental impairment, etc. Such
a child is referred to as a “developmentally disabled.” individual. Under the Michigan Mental Health Code, Michigan
Compiled Laws (MCL) 330.1100a(21), “developmental
disability” means either of the following:
(A) If applied to an individual older than ﬁve years
of age, a severe, chronic condition that meets all of the
following requirements: (1) Is attributable to a mental or
physical impairment or a combination of mental and physical impairments; (2) is manifested before the individual is
22 years old; (3) is likely to continue indeﬁnitely; (4) results
in substantial functional limitations in three or more of the
following areas of major life activity: (i) self-care, (ii) receptive and expressive language, (iii) learning, (iv) mobility, (v)
self-direction, (vi) capacity for independent living, and (vii)
economic self-sufﬁciency; and (5) reﬂects the individual’s
need for a combination and sequence of special, interdisciplinary, or generic care, treatment, or other services that
are of lifelong or extended duration and are individually
planned and coordinated.
(B) If applied to a minor from birth to ﬁve years of age,
a substantial developmental delay or a speciﬁc congenital
or acquired condition with a high probability of resulting
in developmental disability as deﬁned in item (A) immediately above, if services are not provided.
2. The appointment of a guardian and conservator for
a special needs child who is developmentally disabled is

governed by the Michigan Mental Health Code and not by
Michigan’s Estates and Protected Individuals Code (EPIC).
MCL 330.1604(2). Under Michigan’s Mental Health Code,
a developmentally disabled person can have two types
of guardian: (1) a “guardian of the person” to deal with
the physical aspects of the special needs child, and (ii)
a “guardian of the estate” (which is analogous to a conservator) to deal with the ﬁnancial aspects of the special
needs child. A guardian of the person or estate can be a either a “plenary” guardian (i.e., a guardian with full powers)
or a “partial” guardian (i.e., a guardian with limited powers that are spelled out by the Court). Generally speaking,
the Michigan Probate Courts prefer a “partial” guardianship whenever possible (and appropriate) in order to encourage the development of maximum self-reliance and
independence in the special needs child. MCL 330.1602.
A partial guardianship may not continue for more than ﬁve
years, at which time the partial guardianship must be reviewed and renewed. MCL 330.1626(2).
In addition to plenary and partial guardians, there are
temporary guardians and standby guardians. A temporary guardian is appointed: (1) before a partial or plenary
guardian can be appointed, or (ii) under emergency circumstances. MCL 330.1607(1). A standby guardian is appointed concurrent with the plenary or partial guardian,
and automatically succeeds the initial plenary or partial
guardian upon the initial guardian’s death, incapacity,
or resignation. MCL 330.1640. See, Patricia E. Kefalas
Dudek and Kathleen N. Harris, “Guardianships of Developmentally Disabled Persons,” Michigan Guardianship
and Conservatorship Handbook, Chapter 8 (Hon. Phillip
E. Harter and Thomas V. Trainer eds, ICLE, Ann Arbor, MI,
2000, Supp. 2007) for a detailed discussion on guardianships for a developmentally disabled person.
In 2003, there were 19,000 guardian of the estate cases in Michigan. Hon. Kenneth L. Tacoma, “Swatting Gnats,
Ignoring Elephants,” 26 Michigan Probate & Estate Planning Journal 56, 57 (Winter 2006).
3. This unique challenge raises other important issues,
such as: (1) how to treat the other children equitably while
providing for the special needs child, (ii) how to make sure
there are sufﬁcient funds available at a parent’s death to
care for the special needs child, and (iii) how to provide for
the proper supervision, management and distribution of an
inheritance for the special needs child.
4. SSI is designed to help aged, blind, and disabled
individuals who have limited income and limited resources. SSI provides a modest monthly stipend (which many
states, such as Michigan, supplement) to meet basic needs
for the individual’s food and shelter. 42 United States Code
(“USC”) 1381 et. seq.; 20 Code of Federal Regulations
(“CFR”) 416. See, Lewis M. Seward, “Social Security and
Supplemental Security Income,” Advising the Older or
Disabled Client 3rd Edition, Chapter 4 (George Cooney &
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Douglas Chalgian eds, ICLE, Ann Arbor, MI, 2004, Supp.
2007) for a discussion of SSI.
5. Medicaid is a joint federal-state funded program that
provides certain medical assistance/health care beneﬁts
to the aged, blind and disabled who are impoverished,
including those receiving SSI. See, David L. Shaltz and
George A. Cooney Jr., “Paying for Health Care Costs,” Advising the Older or Disabled Client 3rd Edition, Chapter 5
(George Cooney & Douglas Chalgian eds, ICLE, Ann Arbor, MI, 2004, Supp. 2007) for a discussion of Medicaid.
6. See, Chapters 4 - 13 (Carol J. Karr ed, ICLE, Ann
Arbor, MI, 2006, Supp. 2007) concerning last will and testaments.
Practice Point: If the special needs child is a minor,
the standard form of nominating a guardian and conservator for a minor child should be sufﬁcient evidence to the
Michigan Probate Court concerning the parents’ choice of
guardian of the person and guardian of the estate for the
special needs child. If the special needs child is an adult,
the parent’s will should nominate a guardian of the person
and a guardian of the estate for the special needs child.
The parent’s nomination of a guardian of the person and
a guardian of the estate (or a guardian and conservator)
for a special needs child will not, however, eliminate the
need for the Probate Court to independently determine
the appropriateness of a guardian under the Mental Health
Code.
7. See, Joan C. Von Handorf, “ Durable Powers of Attorney,” Michigan Estate Planning Handbook, 2nd Ed., Chapter 24 (Carol J. Karr ed, ICLE, Ann Arbor, MI, 2006, Supp.
2007) for a discussion of GDPAs and sample forms.
Practice Point: The parent’s GDPA should permit the
agent to make discretionary non-support distributions to or
for the beneﬁt of the special needs child, and to establish
a supplemental needs trust for the beneﬁt of the special
needs child. See, Exhibit 1.
8. See, Joan C. Von Handorf, “Right to Refuse Medical
Treatment; Organ Donations,” Michigan Estate Planning
Handbook, 2nd Ed., Chapter 25 (Carol J. Karr ed, ICLE,
Ann Arbor, MI, 2006, Supp. 2007) for a discussion of durable medical powers of attorney and sample forms.
9. See, Michigan Estate Planning Handbook, 2nd Ed.,
Chapters 14 - 23 (Carol J. Karr ed, ICLE, Ann Arbor, MI,
2006, Supp. 2007); and Michigan Revocable Grantor
Trusts 2nd Edition (Richard C. Lowe and Christine M. Savage eds, ICLE, Ann Arbor, MI, 2000, Supp. 2007) for a
discussion of revocable living trusts and sample forms.
Practice Point: During a parent’s period of incapacity,
the parent’s revocable living trust should contain language
that permits the trustee to make discretionary non-support
distributions to or for the beneﬁt of the special needs child.
Upon the parent’s death, the special needs child’s inheritance should be distributed to a third-party supplemental
needs trust previously established by the parent. See,
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Exhibit 2.
10. See, Section IV, below. Supplemental needs trusts
are also sometimes called “special needs trusts.” However, as noted in Section VIII, below, the term “special needs
trusts” is typically used to refer to Medicaid Payback Trusts,
established under OBRA 1993, and not to third–party-created, supplemental needs trusts.
11. It is the author’s experience that some attorneys
who prepare estate plans for special needs families do not
always have a comprehensive background in income and
transfer tax law; beware and be advised.
12. Third–party-created and funded supplemental
needs trusts are typically “complex” trusts for income tax
purposes and are separate and distinct taxpayers under
the Internal Revenue Code (“IRC”). See, IRC sections 641668. Consequently, any trust income not distributed to or
for the beneﬁt of the special needs child will be taxed at
the trust’s income tax rate, which can be very high. A trust
has high income tax rates due to special “compressed”
income tax rate brackets applicable to trusts and (probate)
estates (in contrast to the “uncompressed” income tax
rate brackets applicable to individuals). For example, in
2007 the 35% income tax bracket for an individual starts
at $349,700 of taxable income, while the 35% income tax
rate bracket for a trust or an estate starts at only $10,450
of taxable income! A complex trust can minimize its taxable income by investing in tax-exempt bonds and capital
(growth) assets that generate little or no dividend income.
Special income tax rules apply to a “qualiﬁed disability
trust.” IRC section 642(b)(2)(C). A qualiﬁed disability trust is
a “sole beneﬁt” trust deﬁned in 42 USC 1396p(c)(2)(B)(iv)
that is an inter-vivos non-grantor trust for income tax purposes, i.e., the trust is an inter-vivos third-party funded
discretionary trust for the sole beneﬁt of a disabled child.
For tax years beginning in 2007 a qualiﬁed disability trust
is entitled to a personal exemption of $3,400 (instead of
an exemption of $100 for a complex trust, or $600 for a
simple trust). The $3,400 personal exemption is subject
to a phase-out if the qualiﬁed disability trust’s adjusted
gross income is over $156,400 in tax year 2007. Revenue
Procedure 2006-53, 2006-48 Internal Revenue Bulletin
996, Section 3.18 (11/27/2006). Also, income paid from a
qualiﬁed disability trust to or for the beneﬁt of a disabled
child is not considered “unearned income” for kiddie tax
purposes, and the income is taxed at the child’s rate (and
not at the parent’s marginal income tax rate if the child’s
unearned (kiddie tax) income exceeds $1,700). IRC section 1(g)(4)(C).
Some special needs trusts (such as Medicaid Payback Trusts discussed in Section VIII, below) are “grantor”
trusts, which means all the trust income (whether or not
distributed by the trust) is taxable to the “grantor,” who is
typically in a lower income tax bracket than the special
needs trust. See, IRC sections 671 - 679.
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13. The ﬁve options are: (1) distributing assets outright
to the special needs child (not recommended), (ii) disinheriting the special needs child (generally not recommended),
(iii) leaving property to another family member with the “understanding” that the property will be used for the beneﬁt
of the special needs child (generally not recommended),
(iv) establishing a third-party discretionary support trust for
the special needs child (generally not recommended), and
(v) establishing a third-party supplemental needs trust for
the special needs child (highly recommended).
14. A trust established by and with the assets of some
one other than the special needs child (or the special
needs child’s spouse) is considered to be a “third party”
trust. A typical third-party trust is a trust established by
the parents of the special needs child that is funded with
the parents’ assets (and not with the assets of the special needs child). A trust established with the assets of the
special needs child (such as an inheritance, gift, bequest,
alimony or lawsuit settlement received by or payable to the
special needs child) is considered to be a “ﬁrst party” trust
or a “self settled” trust, even though the trust is established
by a third party pursuant to 42 USC 1396p(d)(4)(A) or 42
USC 1396p(d)(4)(C). See, Section VIII, below. The Medicaid and SSI rules concerning each type of trust are different. See, Douglas G. Chalgian and Thomas V. Trainer,
“Special Trusts for the Aged and Disabled,” Advising the
Older or Disabled Client 3rd Edition, Chapter 7 (George
Cooney & Douglas Chalgian eds, ICLE, Ann Arbor, MI,
2004, Supp. 2007) for a discussion of the different types of
trusts (with sample trust forms).
15. Who should serve as the trustee of the standalone, third-party supplemental needs trust is important.
The selection of the trustee involves many considerations,
including potential adverse tax consequences if a family
member serves as a trustee. See, Chapters 9 and 10 of
Sebastian V. Grassi, Jr., A Practical Guide to Drafting Marital Deduction Trusts (with Sample Forms and Checklists),
(2004, Supp. 2006, ALI-ABA, Philadelphia, PA) (800) 2536397 (http://www.ali-aba.org/aliaba/BK36.asp) for a discussion of trustee selection and related tax issues. See
also, Sebastian V. Grassi, Jr., “Checklist of Trustee Duties
and Common Mistakes Made by Trustees,” 31 Tax Management Estates, Gifts and Trusts Journal 239 (November
9, 2006).
16. See, Uniform Trust Code (“UTC”) section 808 (http://
www.law.upenn.edu/bll/ulc/uta/2005ﬁnal.htm or http://
www.nccusl.org). For tax reasons, a trust protector should
not be “related or subordinate” to the settlor or the trust
beneﬁciaries, within the meaning of IRC section 672(c).
See. Revenue Ruling 2004-64, 2004-27 Internal Revenue
Bulletin 7. See also, George W. Gregory, “Trust Protectors:
Drafting for Flexibility,” 11th Annual Drafting Estate Planning Documents Seminar (ICLE, Ann Arbor, MI, January
2002).
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17. It is very important that the trust contain appropriate
spendthrift provisions. See, UTC sections 501 and 502.
18. See, Joshua R. Fink and Joel S. Welber, “Amenities Trusts for Individuals with Developmental Disabilities
or Mental Illness,” Chapter 12 Michigan Revocable Grantor Trusts 2nd Edition (Richard C. Lowe and Christine M.
Savage eds, ICLE, Ann Arbor, MI, 2000, Supp. 2007) for
sample third-party supplemental needs trust language.
19. A third-party supplemental needs trust can generally be designed in two ways. The ﬁrst (and more traditional)
way to design a third-party supplemental needs trust is
for the trust to be a discretionary non-support spendthrift
trust that expressly prohibits the trustee from making any
distributions that would disqualify the special needs child
from government beneﬁts. The trust expressly states that
trust distributions are to supplement but not supplant or
replace government-public assistance beneﬁts available
to the special needs child, to wit, the trust’s income and
principal cannot be used to provide basic support (such as
food and shelter) for the special needs child or for medical
care that is paid for by Medicaid. Also, the trust expressly
prohibits the trustee from paying any money directly to the
special needs child; instead, trust funds must be distributed to third parties to pay for goods and services on behalf
of the special needs child.
The second (and more ﬂexible) way to design a thirdparty supplemental needs trust is to draft the trust as a pure
discretionary non-support spendthrift trust without any express restrictions on the trustee’s payment of income and
principal to or for the beneﬁt of the special needs child.
This approach permits the trustee, in its sole, absolute and
uncontrolled discretion, to make disqualifying transfers
and distributions to or for the beneﬁt of the special needs
child if the trustee determines such transfers and distributions are in the best interests of the special needs child.
Practice Point: This type of trust (if properly drafted) is
effective under existing Michigan law, and is anticipated to
be effective under Michigan’s proposed UTC.
20. But see the preceding footnote for a discussion of
permitting the trustee to make discretionary transfers and
distributions that would reduce or eliminate the special
needs child’s government beneﬁts.
21. See, Form 9.4 in Patricia E. Kefalas Dudek and
Elizabeth Luckenbach Brown, “Services and Eligibility for
Persons with Disabilities,” Advising the Older or Disabled
Client 3rd Edition, Chapter 9 (George Cooney & Douglas
Chalgian eds, ICLE, Ann Arbor, MI, 2004, Supp. 2007) for
a sample checklist for preparing a letter of intent.
22. A special needs child can receive an outright inheritance in indirect ways. For example, if the grandparent’s
will leaves his or her estate to “my descendants, by right of
representation,” and the parent of the special needs child
predeceases the grandparent (actually or presumptively
under the requirement for survival (typically 120 hours)), a
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portion of the deceased parent’s share of the grandparent’s
estate will pass outright to special needs child, and possibly disqualify the child from receiving certain government
beneﬁts. See, Section VIII, below, on how to preserve government beneﬁts when a special needs child receives an
outright gift or inheritance.
23. See, Section 28.57 of Nancy H. Welber, “Planning with Retirement Beneﬁts,” Michigan Estate Planning
Handbook, 2nd Ed., Chapter 28 (Carol J. Karr ed, ICLE,
Ann Arbor, MI, 2006, Supp. 2007).
24. See, Minoti H. Rajput, CFP, “Planning for Families
of Children with Disabilities,” Journal of Financial Planning
(August 2001) for a general overview of the estate and
ﬁnancial planning aspects for a family with a special needs
child (http://www.fpanet.org/journal/articles/2001_Issues/
jfp0801-art9.cfm).
25. Term life insurance is an inexpensive way to replace
lost income due to the premature death of a wage earner
(such as a father), or as an inexpensive way to provide
income to pay for the cost of a replacement caregiver if
the primary caregiver (such as a mother) dies prematurely.
However, term life insurance becomes more expensive as
the insured becomes older. In the case of annual renewable term life insurance, the premium amount increases
each year. In the case of term life insurance for a ﬁxed
number of years (such as a 20 or 30 year level term life
insurance policy), the premiums will increase dramatically
at the end of the 20 or 30 year period, and the insurance
cost generally becomes prohibitive. Term life insurance is
designed for a speciﬁed term of years - it is not designed
to provide an inheritance. Permanent life insurance that
provides a cash surrender value, such as whole life, universal life, or variable universal life is, however, designed
to replace lost income and to provide an inheritance. See,
Chapter 16 of Sebastian V. Grassi, Jr., A Practical Guide
to Drafting Irrevocable Life Insurance Trusts (with Sample
Forms and Checklists) - Second Edition (2007, ALI-ABA,
Philadelphia, PA) (800) 253-6397 (http://www.ali-aba.org/
aliaba/BK45.asp) for an overview of life insurance policies.
26. See, Douglas G. Chalgian and Thomas V. Trainer,
“Special Trusts for the Aged and Disabled,” Advising the
Older or Disabled Client 3rd Edition, Chapter 7 (George
Cooney & Douglas Chalgian eds, ICLE, Ann Arbor, MI,
2004, Supp. 2007) for a discussion of Medicaid Payback
Trusts and Community Pooled Account Trusts (and sample trust forms).
27. If a parent, grandparent, or guardian establishes
the trust, they should obtain court approval in order to
avoid the government subsequently challenging the trust’s
validity.
28. Because the trust is funded solely with the special
needs child’s assets, the trust is considered to be a “ﬁrst
party” or “self-settled” trust. The estate, gift, generation
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skipping, and income tax consequences of a “ﬁrst party”
trust are beyond the scope of this article.
Practice Point: In order to prevent the funding of the
trust with the child’s assets from being a completed gift
(of a future interest) to the trust’s remainder beneﬁciaries,
the special needs child should retain a testamentary limited power of appointment over the trust assets. Treasury
Regulation §25.2511-2(c). When the child dies, the remaining
assets in the trust will be included in the child’s gross estate
for federal estate tax purposes. IRC section 2036; Private Letter Ruling 200240018.
29. 42 USC 1382c(a)(3).
30. Id.
31. Because the trust is funded with the special needs
child’s assets, the trust is considered to be a “ﬁrst party”
or “self-settled” trust account. The estate, gift, generation
skipping, and income tax consequences of a “ﬁrst party”
trust account are beyond the scope of this article.
32. Be aware that the Community Pooled Trust Account
may charge a termination fee when it makes the terminating distribution(s) for the child’s separate trust account.
33. The seven Michigan based Community Pooled Account Trusts are: (1) Elder Law of Michigan, Inc., Pooled
Account Trust, Contact: Thomas V. Trainer at Kemp Klein,
201 West Big Beaver Road, Suite 600, Troy, Michigan
48084, (248) 528-1111, thomas.trainer@kkue.com; (ii)
Hope Network Pooled Trust, Contact: Daniel Blauw at
Hope Network Pooled Trust, 1515 Michigan NE, Grand
Rapids, Michigan 49503; (iii) Friends of CLS, Inc., Contact:
Patricia E. Kefalas Dudek at Hafeli Staran Hallahan Christ
& Dudek, P.C., 4190 Telegraph Road, Suite 3000, Bloomﬁeld Hills, Michigan 48302, (248) 731-3080; (iv) Springhill
Housing Corporation, Inc., Contact: Patricia E. Kefalas
Dudek; (v) PALS, Inc., Contact: Patricia E. Kefalas Dudek;
(vi) Michigan Pooled Trust (afﬁliated with the Center for
Special Needs Trust Administration, located in Florida),
Contact: Michele Fuller at Fuller & Stubbs, PLLC, 45700
Village Boulevard, Shelby Township, Michigan 48315,
(586) 532-9100; and (vii) ARC of Midland (for Midland
County residents only), Contact: 220 West Main Street,
Suite 101, Midland, Michigan 48640, (989) 631-4439,
arcadmin@thearcofmidland.org. Excerpted and adapted
from Douglas G. Chalgian, Michigan Medicaid Planning
Handbook, Exhibit 3.03 (ICLE, Ann Arbor, MI, 2006).
34. 42 USC 1320d; 45 CFR sections 160-164.
35. MCL 333.26261 et. seq.
“[MRAA] was enacted to regulate how a patient or a
patient’s agent may access the patient’s medical records
and the amount that health care providers may charge for
copying these records. The MRAA provides that an ‘authorized representative’ may be empowered to gain access to and disclose the patient’s medical records. MCL
333.26263(a). An authorized representative is either a person empowered by the patient’s explicit written authoriza-
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tion to access, disclose, or consent to the disclosure of the
patient’s medical record or, if the patient is deceased, the
personal representative, an heir at law, or the beneﬁciary
of the patient’s life insurance policy. It is not clear how the
MRAA will affect the disclosure of medical records in light
of HIPAA. [But see, 42 USC 1320-d7(a), which states that
HIPAA generally ‘shall supersede any contrary provision of
State law.’] Therefore, it is wise to ensure that the person
appointed as patient advocate or personal representative
be explicitly named as the ‘authorized representative’ for
the purposes of the MRAA.” Joan C. Von Handorf, “Right
to Refuse Medical Treatment; Organ Donations,” Michigan
Estate Planning Handbook, 2nd Ed., Chapter 25 (Carol J.
Karr ed, ICLE, Ann Arbor, MI, 2006, Supp. 2007).
36. Under Michigan law, an individual is mentally competent to execute a durable medical power of attorney if
he or she is 18 years of age or older, and is of “sound
mind” at the time of the document’s execution. MCL section 700.5506. The “sound mind” test is similar to that of
testamentary capacity to make a will.
“To sign a [durable] medical power of attorney (referred
to as a patient advocate designation in the legislation and
hereafter as a PAD), the patient must be at least 18, unless emancipated. The legislation speciﬁcally indicates
that the standard of capacity is sound mind, a seemingly
lower standard than contractual capacity. By analogy to
will cases, this designation may suggest that being placed
under a guardian is not a conclusive determination that
an individual may no longer execute a PAD. See M Civ JI
170.41 (regarding wills). However, MCL 700.5520 indicates
that a legally incapacitated individual who has a guardian responsible for making medical treatment decisions
cannot designate another person as patient advocate.”
Thomas V. Trainer, §1.14 of “Overview of Guardianship
and Conservatorship in Michigan,” Michigan Guardianship
and Conservatorship Handbook, Chapter 1 (Hon. Phillip
E. Harter & Thomas V. Trainer eds, ICLE, Ann Arbor, MI,
2000, Supp. 2007).
“‘Sound mind’ is not a deﬁned term. There is general
acceptance, however, that it consists of three elements.
It requires the testator to know the natural objects of his
or her bounty (be aware of those persons who, because
of familial relationship, would be logical recipients of the
testator’s estate); to appreciate the nature and extent of
his or her property; and to understand that signing the will
is to direct the allocation and distribution of the testator’s
assets at death to those named in the will. A person with
some mental impairment or for whom a guardian or conservator has been appointed could, at the relevant time,
be of sound mind. The impairment or the presence of a
guardian or conservator is not automatic disqualiﬁcation
from making a valid will.” Reporter’s Supplemental Comment to EPIC section 2501 (John H. Martin, Reporter).
See also, Michigan Civil Jury Instruction 170.42
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Practice Point: “A guardian of a developmentally disabled adult who is not of sound mind lacks authority under
the [Michigan] Patient Advocate Act to sign a designation
of patient advocate on behalf of the ward.” Michigan Atty.
Gen. Opinion No. 7056 (June 20, 2000).
37. See, MCL 700.5506 - 700.5520.
38. Practice Point: Because the HIPAA privacy rules
affect all persons over the age of eighteen (18), it is suggested that college bound children consider appointing
their parent(s) as the (adult) child’s personal representative. The eighteen-year-old (adult) child should also consider having a simple will and a GDPA drawn up - just in
case.
39. Kevin’s Law took effect on March 30, 2005. See,
e.g., MCL 330.1401(1)(d) and 330.1433.
Kevin’s Law allows judges to order outpatient assisted
treatment for people with untreated severe mental illnesses who meet speciﬁc criteria, including a recent history of
hospitalizations, incarcerations, or behavior dangerous to
themselves or others because of their illness. (Prior to the
passage of Kevin’s Law, Michigan law authorized interventions only when there was an actual danger).
Kevin’s law also expands the authority of an agent acting under a durable medical power of attorney to make
decisions concerning the principal’s mental health treatment decisions when the principal has been certiﬁed by a
physician and a mental health practitioner to be unable to
give “informed consent.” If expressly authorized under the
durable medical power of attorney, the agent can make
decisions regarding a variety of mental health treatments,
including formal voluntary hospitalization, assisted outpatient treatment, can consent to forced administration
of medication and inpatient hospitalization of the principal, and can ﬁle a Kevin’s Law petition to request mental
health treatment for the principal. Also, the durable medical power of attorney can contain a provision that makes
the instrument (and the agent’s authority) irrevocable for
thirty days after the principal attempts to revoke the instrument and the agent’s authority, thereby giving the agent
sufﬁcient time to obtain mental health care treatment for
the mentally ill principal.
Kevin’s Law stems from the murder of 24 year old Kevin Heisinger, who was beaten to death in the Kalamazoo,
Michigan bus station’s men’s room by 40 year old Brian
Williams of Yspilanti, Michigan. Williams, who had been diagnosed with schizophrenia when he was a teenager was
not taking his medication at the time of the murder and
claimed that that “voices” made him beat Kevin to death.
Practice Point: It is suggested that an agent’s powers
concerning the principal’s mental health care matters be
contained in a separate document and not be part of the
durable medical power of attorney. Using separate documents helps to ensure the viability of the durable medical
power of attorney since a mentally ill patient is less likely to

23

MICHIGAN PROBATE & ESTATE PLANNING

revoke the durable medical power of attorney if it does not
pertain to mental health care matters. See, Forms 25.02
and 25.04 in Michigan Estate Planning Handbook, 2nd Ed.,
Chapter 25 (Carol J. Karr ed, ICLE, Ann Arbor, MI, 2006,
Supp. 2007).
40. Under Michigan law, in order for an individual to
execute a GDPA, that individual “must, generally, possess
‘sufﬁcient mind to understand in a reasonable manner
the nature and effect of the act in which the person is engaged.’ In re Erickson Estate, 202 Mich App 329, 332, 508
NW2d 181 (1993); see, also, Bannasch v Bartholomew,
350 Mich 546, 554, 87 NW2d 78 (1957); Howard v Howard, 134 Mich App 391, 396, 352 NW2d 280 (1984).” Persinger v Holst, 248 Mich App 499, 639 NW2d 594 (2001).
Put another way, the individual must be competent to execute a contract.
“If a person is unable to understand, in a reasonable
manner, the nature and consequences of his or her act,
he or she lacks the capacity to contract. Star Realty, Inc v
Bower, 17 Mich App 248, 169 NW2d 194 (1969). To avoid
a contract based on a party’s mental incapacity, it must
appear not only that the party was of unsound mind or
insane when the contract was made, but also that the unsoundness or insanity was of such a character that the
party had no reasonable perception of the nature or terms
of the contract.” John R. Trentacosta and Amy L. Koelsch,
§3.38 of “Problems in Formation,” Michigan Contract Law,
Chapter 3 (John R. Trentacosta ed, ICLE, Ann Arbor, MI,
1998, Supp. 2007).
“An individual must be legally competent when the durable power of attorney is signed. At a minimum, this means
he or she must be at least 18 years old or an emancipated
minor. A maker must also have the requisite mental capacity to execute a power of attorney. This is not well-deﬁned.
The durable power of attorney statute (MCL 700.5501 et.
seq.) does not include a standard for capacity. There are
no court decisions in Michigan that speciﬁcally determine
what degree of mental capacity is required to execute a
durable power of attorney. On one hand, it would seem
that a durable power of attorney is in essence a contract,
so the grantor must have contractual capacity. There are
several, albeit older, cases in Michigan that state there is a
higher level of mental capacity required to enter into a contract than to simply make a will. In re Vallender’s Estate,
310 Mich 359, 17 NW2d 213 (1945); In re Weber’s Estate,
201 Mich 477, 167 NW 937 (1918); see also In re McCarbery, 243 Mich 39, 219 NW 707 (1928) (more capacity
required to execute deed than to execute will). Note also
that the appointment of a guardian for a ward has been
held to be conclusive that the individual lacks the capacity
to enter into a valid contract. Wies v Brandt, 294 Mich 240,
293 NW 773 (1940). On the other hand, our legislature
has made use of the lower standard of ‘sound mind’ for
capacity when executing a will, MCL 700.2501, or a medi-
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cal or mental health power of attorney, MCL 700.5506.
When looking at the ‘sound mind’ standard, both case law
and jury instructions hold that the appointment of a guardian is not conclusive that the individual no longer has a
sound mind. See In re Cummins’ Estate, 271 Mich 215,
259 NW 894 (1935); see also M Civ JI 170.41. Rather,
at least for wills, there must be a separate examination
whether the individual knows the natural objects of his or
her bounty and the extent of his or her estate and whether
the individual has entered into a plan to dispose of the
estate that constitutes a sound mind.” Thomas V. Trainer,
§1.13 of “Overview of Guardianship and Conservatorship
in Michigan,” Michigan Guardianship and Conservatorship
Handbook, Chapter 1 (Hon. Phillip E. Harter & Thomas V.
Trainer eds, ICLE, Ann Arbor, MI, 2000, Supp. 2007).
41. See, Joan C. Von Handorf, “ Durable Powers of
Attorney,” Michigan Estate Planning Handbook, 2nd Ed.,
Chapter 24 (Carol J. Karr ed, ICLE, Ann Arbor, MI, 2006,
Supp. 2007) for a discussion of GDPAs and sample
forms.
42. See, Section 2.15 of Sebastian V. Grassi, Jr., of
A Practical Guide to Drafting Irrevocable Life Insurance
Trusts (with Sample Forms and Checklists) - Second Edition, is scheduled to be published by ALI-ABA in 2007
(800) 253-6397 (http://www.ali-aba.org/aliaba/BK45.asp)
for a discussion of the income taxation of life insurance
policy dividends.
43. The Michigan Department of Community Health
provides its services primarily through contracts with 46
Community Mental Health Services Programs (CMHSP)
and 18 Prepaid Inpatient Health Plans (PIHP). These programs provide community-based behavioral and mental
health services and support to persons with mental illness, developmental disabilities and addictive disorders
throughout Michigan. The CMHSPs in Southeast Michigan
are: the Detroit-Wayne County Community Mental Health
Agency, the Oakland County Community Mental Health
Authority, the Macomb County Community Mental Health
Services, the Monroe Community Mental Health Authority, and the Washtenaw Community Health Organization.
In Oakland County, community mental health services for
special needs children are administered primarily through
the Macomb-Oakland Regional Center, Inc. (MORC),
Community Living Services of Oakland County (CLS), and
other organizations.
44. “The purpose of a community mental health services program shall be to provide a comprehensive array of mental health services appropriate to conditions of
individuals who are located within its geographic service
area, regardless of an individual’s ability to pay.***” MCL
330.1206(1). Services provided by CMHSP for a special
needs child are identiﬁed through a person-centered planning process that is used to develop a written individual
plan of services for the recipient-special needs child. “The
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individual plan of services shall consist of a treatment plan,
a support plan, or both. A treatment plan shall establish
meaningful and measurable goals with the recipient. The
individual plan of services shall address, as either desired
or required by the recipient, the recipient’s need for food,
shelter, clothing, health care, employment opportunities,
educational opportunities, legal services, transportation,
and recreation. The plan shall be kept current and shall
be modiﬁed when indicated. The individual in charge of
implementing the plan of services shall be designated in
the plan.” MCL 330.1712(1).
45. See, Patricia E. Kefalas Dudek and Elizabeth Luckenbach Brown, “Services and Eligibility for Persons with
Disabilities,” Advising the Older or Disabled Client 3rd Edition, Chapter 9 (George Cooney & Douglas Chalgian eds,
ICLE, Ann Arbor, MI, 2004, Supp. 2007).
46. The author makes no warranties or representations
concerning the tax implications or efﬁcacy of the sample
language.
47. Id.
48. Id.
49. Id.

and the Estate Planning Advisory Board of the
American Law Institute—American Bar Association (“ALI-ABA”). Elsewhere, Sebastian has lectured at the Electronics Industry Management
College, Beijing, Peoples Republic of China, at
various ACTEC meetings, at various Probate and
Estate Planning Bar Associations, the Michigan
Probate Registers Annual Conference, the Annual Great Plains Federal Tax Institute, the Annual Minnesota Probate and Trust Law Section
Conference, the Annual Notre Dame Tax and
Estate Planning Institute, the National College
of Probate Judges, as well as at the University
of Michigan Law School. Sebastian is the author of A Practical Guide to Drafting Irrevocable
Life Insurance Trusts (with Sample Forms and
Checklists) published by ALI-ABA (800) 2536397 (http://www.ali-aba.org/aliaba/BK28.asp),
A Practical Guide to Drafting Marital Deduction
Trusts (with Sample Forms and Checklists) published by ALI-ABA (800) 253-6397 (http://www.
Sebastian V. Grassi, Jr. of ali-aba.org/aliaba/BK36.asp), and UnderstandGrassi & Toering, PLC, lo- ing Your Eternal Estate Plan (http://grassiandtocated in the Detroit suburb of ering.com/eternal). Sebastian’s newest book, A
Troy, Michigan, is a member Practical Guide to Drafting Irrevocable Life Insurof the Christian Legal Society, ance Trusts (with Sample Forms and Checklists)
where he served on its nation- - Second Edition, is scheduled to be published
al board of directors. Listed in by ALI-ABA in 2007 (800) 253-6397 (http://www.
The Best Lawyers in America ali-aba.org/aliaba/BK45.asp). Sebastian and
and in Michigan Super Law- his wife, Elizabeth, have three children, Laura,
yers. Sebastian is a Fellow of the American Col- Stephen, and Carolyn. Laura is a special-needs
lege of Trust and Estate Counsel (ACTEC) and child.
a member of the Michigan Probate and Estate
Planning Council. His practice emphasizes business law, business succession planning, estate
planning and probate, and related real estate
matters. Sebastian has published over 80 articles on business law, estate planning, and tax
matters and is also a winner of the prestigious
American Bar Association’s Probate & Property
“Probate & Trust Excellence in Writing Award for
Best Practical Use Article.” He is a frequent lecturer for the State Bar of Michigan’s Institute of
Continuing Legal Education. He also serves on
the Institute’s Estate Planning Advisory Board
25

Summer 2007

MICHIGAN PROBATE & ESTATE PLANNING

Powerless: The Problem of Maenhoudt and the Much Needed
Michigan Uniform Power of Attorney Act
By Liam K. Healy
Introduction
Much of an estate planner’s time in practice
is spent in drafting documents designed to dispose of, in whatever manner possible, the burdens and uncertainties associated with disability
and death. Perhaps more frightening to the individual client than his or her eventual demise is
the indignity and loss of control associated with
mental incapacity. It is therefore important that
the client’s ﬁduciary, whoever is named, has the
power and authority to effect the arrangement intended by the client. The durable power of attorney has long been an essential tool in helping to
ensure the above.
In the recent past, it has become apparent that
large banks and other ﬁnancial institutions routinely reject validly executed, attorney–drafted,
power of attorney documents. While in many instances the refusal or rejection is a good faith attempt to prevent fraud based on the presence of
suspicious circumstances, such refusal has apparently become a matter of regular practice for
other institutions attempting to avoid all potential
liability associated with the fraudulent misuse of
a power of attorney document.
There has been a great deal of discussion in
recent months among attorneys frustrated with
the fact that their clients are experiencing recurring difﬁculties in using power of attorney documents at local banks.1 Others cite increasing elder abuse as a justiﬁcation for an organization’s
increased scrutiny of legal documents allowing
broad powers over a customer’s ﬁnances. A new
special committee has been formed to study the
Uniform Power of Attorney Act and make recommendations to the Probate and Estate Planning
Section of the State Bar of Michigan.2 It is clear
that something must be done to strike a balance
between an organization’s need to protect itself
from liability and the public’s right to act through
26

a chosen agent.
This article will consider the problem of a
bank’s refusal to honor a valid unrevoked power
of attorney document through review of relevant
caselaw and the proposed Michigan Uniform
Power of Attorney Act.
The Problem of Maenhoudt
The seminal case addressing the issue of a
bank’s liability resulting from refusal to honor a
power of attorney comes out of the Kansas Court
of Appeals. In Maenhoudt v Stanley Bank,3 the
principal’s niece and attorney in fact attempted to
liquidate a certiﬁcate of deposit being held by the
defendant bank through presentment of a power of attorney document. She was refused both
upon initial presentment and also after eventual
consultation with the bank’s president, who was
later named as a defendant in the lawsuit.
The opinion sets forth certain details relating
to the power of attorney document and the transaction itself that may have contributed to the
bank’s reluctance to honor the request for transfer of monies without inquiry. The principal’s signature on the power of attorney was dated April
26, 2003, but the notarization did not occur until May 2. The agent was attempting to liquidate
the certiﬁcate of deposit before its date of maturity, which would have resulted in a penalty to
its owner, the principal. Although the principal’s
trust agreement provided for funding of the certiﬁcates and other accounts into the principal’s
trust, the power of attorney presented to the
bank provided much broader powers and, therefore, the potential for abuse.
After multiple attempts by the agent and her
counsel, the agent consulted directly with the
bank’s president. He in turn requested consultation with the principal who was ninety years
old, had suffered a stroke, and was a resident
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of a nearby assisted living facility. At the consultation, the president observed behavior on the
part of the principal that caused him to question
principal’s ability to understand the nature of the
transaction being requested. The agent and her
counsel prevented private consultation between
the principal and the bank’s representatives.
The checks written on the CDs were never presented to the bank, but the agent later sued the
bank and its president claiming that the trust was
damaged by the bank’s refusal to honor the legal
document presented.
The agent as the plaintiff argued that a prior
case, Bank IV v Capitol Fed Sav & Loan Ass’n,4
required immediate honor and acceptance of a
power of attorney document by a bank, entitling
the plaintiff to summary disposition of her claim.
The defendant bank submitted its own motion for
summary disposition, which was granted. The
trial court determined that the bank did not have
a legal duty to honor the document, that the CDs
were not payable on the date of request, and
that checks written on the CDs were not dishonored, as they were never presented to the bank
for payment.
The plaintiff appealed the trial court’s ruling. In
its opinion, the Kansas Court of Appeals initially
cites Bank IV for the holding that a principal’s
capacity at the time that a power of attorney is
presented is immaterial to a determination of the
documents enforcement.5 The bank’s exercise in
consulting with principal and its subsequent determination that principal did not understand the
nature of the proposed transaction was meaningless to a determination of whether the power of attorney document could be enforced or
should have been honored. The court states that
the relevant inquiry is limited to whether principal was of capacity at the time of the document’s
execution.
The court then examines the Kansas statute6
and establishes that a bank does not owe an
unqualiﬁed duty to honor every power of attorney presented: “The POA is a contract between
[principal and agent]...a third person, who is act-
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ing in good faith, without liability to the principal
or the principal’s successors in interest, may rely
and act on any POA executed by the principal.”7
Although the court concedes that “an unqualiﬁed refusal to honor the POA is contrary to Kansas law,” the court recognizes a banks potential
liability in strictly honoring the terms of a power
of attorney document in the presence of suspect
circumstances: “if a bank is put on notice that
the ﬁduciary is misappropriating the principal’s
funds...the banking institution could be considered an accessory and held liable for the ﬁduciary’s actions.”8
While the court determines that the Kansas
statute provides only that a bank “may” honor a
power of attorney, the court does set forth certain duties on the part of the bank: (1) the bank
has a duty to compare the signature as appearing on the power of attorney document with the
principal’s signature card on ﬁle with the bank,
(2) the bank must obtain proper identiﬁcation
from the person attempting the transaction as
the agent, and (3) a bank must determine whether the transaction being requested is within the
scope of powers provided by the terms of the
document.
The court determined that questions of fact
existed as to whether the bank had satisﬁed its
duties at the time of refusing to honor the Plaintiff’s request, leading the court to reverse the
lower court’s decision and remand the case with
instruction.
In many ways, the Maenhoudt decision represents a hedge by the court: the bank may honor
the document under the statute, but need not if
the bank harbors suspicion as to the legitimacy
of the document. The duties set forth in the opinion should be considered a starting point in the
process of holding banks accountable for failure
to honor valid power of attorney documents and
may be worth considering for incorporation into
statute.
Given the fact that there is the potential for
abuse in the use of any power of attorney document, and given the fact that a certain percent27
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age of transactions effected are self serving to
the agent or beyond the authority granted in the
document, the banks have become reluctant to
accept any power of attorney. Whether pursuant
to written policy or by general practice, an agent
has a good chance of experiencing difﬁculties in
effecting transactions through the local branch of
a corporate bank.
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the purpose of the document:
• If an agent is faced with the need to
effect a transaction, and a teller or
other readily available personnel is
not qualiﬁed to assist in the transaction, a process needs to be available to assure efﬁcient resolution.
• A durable power of attorney by its
terms is not affected by the lapse of
The Bank’s Position
time.
Corporate banking institutions are not un• If a principal has to verify the validaware of the legal community’s frustration with
ity of a document by contacting a
the recurring problem of a bank’s refusal or rebank and explicitly acknowledgluctance to be held to the terms of a client’s powing the arrangement and relationer of attorney document.9 The bank’s response
ship with the agent, the document
to the problem has been to say that:
standing alone is essentially with• Low-level employees should not
out effect. The principal would unbe expected to have the capacdoubtedly be asked to complete the
ity to handle transactions effected
bank’s form, undermining the role
pursuant to power of attorney docuof the attorney and his or her documents.
ment.
• Older documents may receive
• If the bank wishes to contact the
greater scrutiny than more recently
principal in order to satisfy itself
executed documents (despite the
that the agency relationship and
clear provisions of the current statrelated authority is as the docuute).
ment purports it to be, this again
• Arrangements should be made
undermines the effect of the docuby the principal with the bank in
ment. The opinion in Maenhoudt
advance of using the power of atestablishes that the principal’s
torney so that the document is on
ability to understand or conﬁrm the
ﬁle with the bank and the bank is
legitimacy of a transaction is iraware of the arrangement before its
relevant; reliance upon the agent’s
use.
discretion, judgment, and loyalty is
• Although it may cause delay, a
the basis upon which the document
manager or corporate counsel may
was executed and is the essence of
need to review the document.
the power of attorney document.
• The more money involved in the
• The fact that a bank cites the
transaction, the more scrutiny the
amount of money involved as detransaction will receive.
termining its scrutiny of a document
• The bank customer would want the
or caution in proceeding with a
bank to be cautious in handling the
transaction, while perhaps typical,
is somewhat disturbing as it sugcustomer’s money.
gests more attention is given and
However, the above positions in many ways ﬂy
importance attached to the bank’s
in the face of the current statute governing the
larger clients.
durable power of attorney and essentially defeat
28
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Attorneys question a bank’s tendency to police transactions effected by the power of attorney document, and many agree that it should be
up to principal, principal’s attorney, and the courts
to monitor use and protect principal through the
enforcement of an effective statute.
Current Michigan Law - Applicable
Provisions under EPIC
The Estates and Protected Individuals Code
(EPIC)10 contains provisions relating to the power of attorney document. However the above is
fairly limited in its coverage in the context of the
current problem and has failed to adopt essential
provisions already in effect in other states. EPIC
provides:
• A “Durable Power of Attorney” is
deﬁned as a document containing language stating that “the
principal’s intent that the authority
conferred is exercisable notwithstanding the principal’s subsequent
disability or incapacity.”11
• A Durable Power of Attorney is not
affected by disability, incapacity, or
the lapse of time.12
• If an agent or third party is without
actual knowledge of the death of
the principal and acts in good faith,
action taken by the agent or third
party will be effective and will bind
the principal’s successors.13
• An afﬁdavit executed by an agent
acting in good faith stating that the
agent is without knowledge of the
principal’s death, disability, or revocation serves as conclusive proof
that the document has not been revoked.14
It is apparent that the above provisions do
not do enough to either compel a bank to honor a power of attorney upon presentment or to
protect the bank from liability in the event it is
honored, causing loss to the principal or his or
her successors. EPIC does nothing to create a
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meaningful safe harbor under which agent and
bank can transact business. The concern on the
part of the bank as summarized in Maenhoudt
(the banking institution could be held liable for
the ﬁduciary’s actions) has not to date been sufﬁciently addressed or remedied by Michigan lawmakers.
Michigan House Bill No. 4180 - The Michigan
Uniform Power of Attorney Act
On January 30, 2007, Bill No. 418015 was introduced in the Michigan House of Representatives, being a successor to the original Bill No.
5677 introduced by the House on February 14,
2006. The Michigan Uniform Power of Attorney
Act would serve to replace the above referenced
existing sections of EPIC and signiﬁcantly expand Michigan law governing the use of a power
of attorney document. Among other things, the
act would provide protection for third parties acting in good faith and without knowledge in conducting transactions based upon the document.
The remainder of this article will examine these
provisions of the uniform act and whether they
are sufﬁcient to address the recurring problem
of a bank’s refusal to honor a power of attorney
document.
A brief overview of the proposed act is appropriate as the act provides a number of general
and default provisions that are worth noting:
• The act broadly deﬁnes a power of
attorney as an “instrument in which
a principal grants authority to an
agent to act as attorney in fact for
the principal.”16
• The act states that its provisions
are generally applicable to power
of attorney documents and then
lists exceptions relating to corporate powers, creditor related documents, and powers combined with
interests.17
• The act replaces the commonly
used “attorney in fact” designation
with “agent” which is deﬁned as “a
29
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person granted authority to act for a
principal under a power of attorney
and includes the original agent and
any co-agent or successor agent.”18
Unlike the existing provision of
EPIC, the act provides that a power
of attorney is durable unless otherwise stated in the document.19
Like EPIC, the act provides that
a lapse of time will not affect the
document’s validity.20
The act provides that a power of
attorney document is immediately
effective unless otherwise speciﬁed
in the document.21
The act provides that if the document is to become effective in the
event of incapacity without provision for the determination thereof,
the written opinion of one physician
or psychologist is sufﬁcient to establish the condition.22
The act provides that authority
pursuant to a power of attorney
terminates upon (a) death of the
principal, (b) incapacity if the power
is not durable, (c) revocation by the
principal, (d) the death or incapacity
of the agent, (e) resignation by the
agent, and (f) divorce between principal and agent.23
The act provides that a grant of
general authority by the principal
will result in the principal having
all powers as set forth in the act
with enumerated exceptions such
as modiﬁcation of estate planning
documents which powers must be
explicitly granted in the document.24
Short of the grant of general authority, the act provides the ability of
the principal to incorporate powers
by choosing from a menu of powers
within the act by simply citing the
relevant section.25 The act contains
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provisions and a sample statutory
form power of attorney26 but states
that a person with whom an agent
seeks to act may not require an additional or different form of power of
attorney for authority granted in the
power of attorney presented.27
An Act in Good Faith without Knowledge
The essential provisions of the act addressing
the Maenhoudt problem are contained in sections 104, 119 and 120 of the act. Section 119
addresses the problem, in part, by providing certain liability protection to banks and other organizations:
A person that in good faith accepts an agent’s
authority, without knowledge that the agent’s
authority has been terminated, a power of attorney has been terminated or is invalid, or
the agent is exceeding or improperly exercising the agent’s powers, is protected from liability as if the power of attorney were still in
effect and valid and the agent had properly
exercised the power.28

The above language appears similar to the
statute referenced by the court in Maenhoudt,
raising the question of whether liability protection based on good faith reliance without knowledge will prevent refusal to accept and its resulting litigation. Still, it is no doubt better than a
total absence of protection, and it is consistent
with the standard adopted in most states. The
question becomes whether it is a workable standard in light of the other provisions of the act and
whether it offers too much or too little protection
to the bank.
When does a Bank Know?
Obviously, the question of when a bank has
knowledge of termination or improper exercise
becomes paramount to the banks liability. Section 104 states:
an individual has knowledge of a fact involving a power of attorney if one or more of the
following are true: (a) the individual has actual knowledge of the fact; (b) the person has
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received a notice or notiﬁcation of the fact; (c)
from all of the facts and circumstances known
to the individual at the time in question, he or
she has reason to know the fact.29

of a fact will not be imputed with that knowledge
until “the fact is brought to the attention of the individual conducting a transaction.” The “reasonable diligence” language in section 104 ﬁlls any
It should be pointed out that the act initially de- gap in that if a teller or other bank representaﬁnes “person” to include an individual, corpora- tive (the “individual”) would or should have been
tion, partnership, limited liability company, public aware of the fact had reasonable diligence been
corporation, and any government or commercial undertaken (i.e., maintenance of and reasonable
entity. An “organization,” however, is separate- compliance with reasonable routines for commuly deﬁned and treated differently for purposes of nicating signiﬁcant information to the individual
when it is held to know a fact involving a power conducting a transaction), the bank will be conof attorney document:
sidered to know of the fact.
An Organization has notice or knowledge of a
The reasonable diligence standard deterfact involving a power of attorney from the time mines liability for a corporate bank. It seems
the fact is brought to the attention of the indi- clear that in a typical corporate banking scenarvidual conducting a transaction, or from the time io, an individual teller is not going to have actual
the fact would have been brought to the atten- knowledge of a fact, i.e. revocation of the doction of the individual conducting the transaction ument. Consider a city bank with multiple tellif the organization had exercised reasonable dili- ers handling hundreds of transactions a day. A
gence.30
banks liability will be determined by whether the
“Organization” and “reasonable diligence” are exercise of reasonable diligence would have apdeﬁned in section 104 and as used in this sec- prised the individual conducting a transaction of
tion:
a particular material fact.
(a) Organization means a person that is
The second sentence of the deﬁnition serves
not an individual
to temper the effect of the provision: an individu(b) Reasonable diligence means the mainal need not convey information received unless
tenance of and reasonable compliance
it is that person’s job to do so or unless the perwith reasonable routines for communicatson has particular knowledge of a transaction
ing signiﬁcant information to the individual
in progress. Whatever a “reasonable routine for
conducting a transaction. Reasonable
communicating signiﬁcant information” is, it does
diligence does not require an individual
not equate to every employee having the responacting for the organization to communicate
sibility to convey information relating to power of
information unless the communication is
attorney documents.
part of the individual’s duties or the indiFurther, the bank need not ever exercise reavidual has reason to know of a transaction
sonable diligence but rather must simply be preand that the transaction would be materipared to demonstrate that had it done so, the inally affected by the information.31
dividual conducting the transaction would have
Initially, there appears to be inconsistency in remained without knowledge of the operative
the provisions and deﬁnitions of section 104. If fact.
an organization is a person that is not an individA Bank’s Duty to Inquire
ual, presumably the language of subsection (b)
would apply, and an organization would be conSection 119(2) states:
sidered to have knowledge of a fact if it has “reA person that in good faith accepts an agent’s
ceived notice or notiﬁcation of the fact.” Howevauthority is not required to inquire into the
extent of the agent’s powers or the propriety
er, an organization that receives [written] notice
31
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of their exercise but may require and rely on,
without further investigation, an agent’s certiﬁcation as to any matters concerning the
power of attorney or the principal.32

This provision goes a long way to address the
problem in Maenhoudt. The individual conducting a transaction need not make inquiry, investigate, interrogate, or otherwise question the presenter of a power of attorney document. The individual need not contact the principal to verify
that the document is legitimate or that principal
intended the transaction being requested.
While the above is clearly helpful to not only
the bank but also the agent, it could be argued
that the section goes too far in protecting the
bank and the agent, at the risk of possible harm
to the principal. Certain states have adopted legislation containing language similar to the above,
while allowing an organization to require an afﬁdavit from the agent attesting that facts are as
they have been presented. While the above language does not explicitly prevent the above, it
does not reference such an option by the bank
and rather leaves certiﬁcation ill deﬁned. As written, the bank is not only protected from liability but free to casually proceed with a transaction with a nod from the presenter, so long as the
bank is without knowledge of revocation or other
material fact.
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the status of power of attorney documents executed by its customers, or simply make a notation on the customer’s electronic ﬁle? How far
must a bank go to satisfy the standard? Will the
standard vary depending on the size and location of the bank?
If the courts do a reasonable job of deﬁning
the “reasonable routine for communicating signiﬁcant information,” written notice to any branch
of a corporate bank should result in a bank having knowledge of a material fact involving a power of attorney, and this should be enough to ensure protection of principal.
If the Bank Refuses - Agent’s Remedy
Under Section 120

If section 119 is a shield for the bank, section
120(1) might be seen as a sword for an agent
looking to effect a transaction:
Sec. 120. (1) Except as otherwise provided
in subsection (2), a person that refuses to accept the authority of an agent within 5 business
days of presentment of a power of attorney is
liable to the principal or the principal’s successors in interest to the same extent as the person
would be liable had the person refused to accept the authority of the principal if the principal
had the capacity to act on his or her own behalf.
The amount recoverable for refusal to accept an
agent’s authority is the total damages from the
What is a “Reasonable Routine for
refusal or $1,000.00, whichever is greater, plus
Communicating Signiﬁcant Information”?
costs and reasonable attorney fees.33
If there is a reasonable diligence standard
While the provision provides the bank time in
that effectively dictates when a bank will have which to make a decision, an agent who has preknowledge, and therefore liability, deﬁning what sented a document to a bank and been initialamounts to reasonable diligence in a practical ly refused may leave the bank knowing that the
sense is essential to the viability of section 119 bank’s time for review is limited and that the bank
and the act as a whole. The language of sec- must document and provide the basis for any retion 104(3)(b) is fairly vague. What amounts to fusal to accept the document. Failure to either
a “reasonable routine for communicating signiﬁ- accept and honor a presented power of attorney
cant information” will presumably be determined or provide written basis for a refusal within ﬁve
through litigation, and the language as it stands business days may result in liability to a bank.
allows a bank to argue over what is “reasonAlthough this provision appears to provide
able.” Should a bank be expected to maintain a some remedy to the agent, it may do little to
database, a department, employees that track compel a nervous bank to move forward with a
32
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transaction and may be a hidden beneﬁt to the
bank:
While damages based on failure to honor a
power of attorney are provided given a bank’s
failure to honor the presented document within
ﬁve days of presentment, it is unclear whether
the converse is true: the bank has ﬁve days in
which it may examine the document without liability for loss caused by initial refusal, no matter what the circumstances or reason for refusal.
If so, is there a reasonableness standard with
which to evaluate the cause of delay, or can the
bank as a matter of policy wait ﬁve days before
completing a transaction requested by agent.
Under a plain reading of section 120, a bank
has a ﬁve-day window in which it can refuse to
honor a power or attorney for whatever reason,
and it will not be held liable for damages caused
by such delay, whatever the amount. The above
provision, if left unmodiﬁed, may create new policy among banks to require a ﬁve-day period of
review in every instance that a power of attorney
is presented to a bank.
Further, while the act provides that the bank
will be liable for the greater of the loss caused by
delay, or one thousand dollars, arguably creating a form of liquidated damages for the bank’s
refusal, it is unclear whether this amounts to a
minimum $1,000 ﬁne to a bank in the absence of
damages in some lesser amount. For instance,
if damages were not actual money damages but
simply the stress of delay, is the one thousand
dollars recoverable? The provision does allow
for reasonable attorney fees and costs, which is
meaningful.
Taken in its entirety, section 120(1) will likely
curb outright baseless refusal but will probably
not cause a bank to hasten its decision to accept
or reject a document if there are any indications
whatsoever of improper use or if the size of the
transaction is at all substantial.
Section 120(2) provides exceptions to the
bank’s liability if the bank has reasonable
grounds to refuse to honor the document presented.34 These include:
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(a) The person has knowledge of the termination of the agent’s authority or termination of the power of attorney before the
exercise of the power.
(b) The person reasonably believes that the
power of attorney is not valid under the
law of this state, or the agent does not
have authority to perform the act requested and provides the agent with a written
record not more than ﬁve business days
after the refusal, describing the reason
that the power of attorney is not valid or
that the agent lacks authority.
(c) The person has made a report in good
faith to the local adult–protective-services
unit alleging physical or ﬁnancial abuse,
neglect, exploitation, or abandonment of
the principal by the agent or has knowledge that such a report has been made by
another person.
Subsection (a) is no surprise given that a
bank or other organization’s knowledge of a termination would equate to the absence of liability protection under section 119 of the act. Subsection (b) appears to allow escape from liability
imposed by section 120(1) even in the case of
an technically improper refusal causing damages so long as the refusal is deemed reasonable.
However, this should be no surprise, as any alternative would amount to a strict liability standard imposed on a bank. Subsection (c) seems
too vulnerable to abuse by a person looking to
avoid liability under the statute after improperly
refusing to accept a power of attorney and, in
fact, is exactly what the defendant in Maenhoudt
attempted to do.
A Bank Friendly Statute
The protective provisions of the act give a
bank or other organization all the protection and
security reasonably needed to conduct transactions with a customer’s agent as follows:
• Section 119 provides protection liability on a good faith without knowledge basis.
33
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•
•

•

The bank is not required to inquire
or investigate.
The reasonable diligence standard
governing liability will likely be determined on an industry standard
rather than an objective basis, and
banks can argue over what is “reasonable.”
The provisions of section 120 are
also subject to a reasonableness
standard.
Some Possible Additions:

While the current bill is consistent with other
states adoption of the Uniform Power of Attorney
Act, possible modiﬁcations could include the following:
• State registration of power of attorney documents and revocations. A
database could be established that
would be accessible to the public,
and a small registration fee could
be charged to offset the state’s cost
of maintaining the database. Determining whether a power of attorney had been revoked could be as
simple as checking the database.
• A simple method of revoking a
power of attorney by submitting the
revocation to the above database.
• Incorporation of the Maenhoudt duties into the act, possibly section
120, as necessary ﬁrst steps at the
“individual” level to assist and expedite a determination within the ﬁveday window of section 120 and also
to provide a record and basis for
review of the bank’s determination
(was it “reasonable”?) should litigation result.
• Adopt and expand the language
providing for an “afﬁdavit” (as existing in EPIC and implemented
in other states’ power of attorney
act) to be executed by the agent
34

•

attesting that the power of attorney
remains in effect and that the transaction requested is authorized by
the document. The afﬁdavit could
be a form created by the bank that
would not run afoul of or call into
question the validity of the power
of attorney document. The afﬁdavit
should act as added protection and
may, in large part, dissuade the
questionably motivated agent from
completing an ill-conceived plan to
defraud the principal.
If incapacity is to be established
under the act by the opinion of one
physician, provide liability protection to physicians engaging in the
process and also incorporate notice
provisions for the principal, placing
the burden on the principal to rebut
the opinion of the participating physician.

Conclusion - It Should be Enough
The Maenhoudt problem demands statutory
provisions that level the ﬁeld for banks, principals
and agents. As it is in Michigan, banks have no
protection from liability if, after honoring a power
of attorney, it is demonstrated that the document
had been revoked or that the agent had overstepped authority granted by the document.
The bank emerges as the obvious defendant
given that the perpetrator agent is nowhere to
be found or is uncollectible. At the same time,
a principal needs to be able to rely on and have
enforced the validly executed power of attorney
document.
The proposed legislation, possibly with a couple of minor modiﬁcations, will provide the liability protection and enforcement provisions needed to ensure safe and efﬁcient use of the power
of attorney in Michigan. If the bank, after implementing and exercising reasonable methods of
transmitting information within its organization, is
without knowledge of a fact relating to the revo-

Summer 2007

MICHIGAN PROBATE & ESTATE PLANNING

cation or invalidity of a power of attorney document, it may proceed with a requested transaction assured that it will be without liability should
it turn out that the agent was engaged in malfeasance. The beneﬁt of having in place a bankfriendly statute is that it will allow transactions
to be effected more readily than if the bank is
unreasonably focused on its potential liability in
transacting with an agent.
If a bank remains stubborn in the face of a
protective statute, the act provides for costs, attorney fees and damages as a means for the
public to hold a corporate bank accountable for
its intractability in refusing to respect time honored legal documents. The act should provide
the needed middle ground.

Notes
1. On July 26, 2006, members of the State Bar of Michigan Probate List-serve engaged in a vigorous discussion
about a local bank’s refusal to honor a power of attorney
document which has been referenced in seminars and periodicals and remains on-going.
2. The Michigan Uniform Power of Attorney Act Committee was created by the Probate and Estate Planning
Counsel through the Committee on Special Projects to address and advise legislative efforts relating to the use of
the power of attorney document in Michigan; the views or
opinions expressed in this article should not be construed
as representing those of the Committee.
3. 34 Kan App 2d 150, 115 P3d 157 (2005).
4. 250 Kan 541, 828 P2d 355 (1992).
5. Maenhoudt at 154.
6. KSA58-658(a).
7. Maenhoudt at 155.
8. Id. at 156.
9. Washtenaw County Bar Association - Estate Planning, Probate and Trust Law Section luncheon seminar
presentation, September 12, 2006.
10. MCL 700. 1101 et. seq.
11. MCL 700.5501.
12. MCL 700.5502.
13. MCL 700.5504.
14. MCL 700.5505.
15. HR 4180, 94th Leg (Mich 2006).
16. Id., Section 102(f).
17. Id., Section 103.
18. Id., Section 102(a).

19. Id., Section 105(1).
20. Id., Section 105(2).
21. Id., Section 110(1).
22. Id., Section 110(3).
23. Id., Section 111(1).
24. Id., Section 201.
25. Id., Section 202(1).
26. Id., Section 301.
27. Id., Section 119(3).
28. Id., Section 119(1).
29. Id., Section 104(1).
30. Id., Section 104(2).
31. Id., Section 104(3).
32. Id., Section 119(2).
33. Id., Section 120(1).
34. Id., Section 120(2).
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Be a Hero to Your Clients: Seven Simple Questions
about VA Aid and Attendance Pensions
By Amy Tripp
Planning for clients who need long term care
is not always about Medicaid. Many clients may
be eligible for other beneﬁts, most notably the
“Aid and Attendance” Pension (A&A) which is
available to many veterans and their surviving
spouses through the United States Department
of Veterans Affairs (VA).
A&A is only one in a myriad of beneﬁts available to veterans—but one of the most underutilized. Clients are often in disbelief when you tell
them that obtaining this pension can mean an
additional $1,500 or more per month to pay for
their long-term care needs. Following are the answers to seven basic questions about the A&A
Pension.

Korean Conﬂict - June 27, 1950 through
January 31, 19553
Vietnam Era - August 5, 1964 through
May 7, 1975
- Also, February 28, 1961
through May 7, 1975 for a
veteran who served in the
Republic of Vietnam during
that period.4
Persian Gulf War - August 2, 1990
through a date to be determined
by presidential proclamation or
law.5

Note: A veteran who meets this service requirement can qualify. It is NOT necessary that the
No. To qualify, a veteran must have served veteran be injured in combat to receive an A&A
90-consecutive days of active duty, at least one Pension.
day of which falls within a period of conﬂict. The
periods of conﬂict (beginning with WWI) are as What Do They Get if They Qualify?
follows:
The maximum monthly A&A pension varies as
WWI - April 6, 1917 through November
follows:
11, 1918
- Extended to April 1, 1920 for
Single Veteran $ 1,519
those who served in the Soviet
Union
Veteran with spouse
$ 1,801
(either
one
or
both
needing
A&A
level care)
- Service from November 11,
1918 through July 2, 1921
Married Veterans $ 2,346
qualiﬁes for beneﬁts purposes
(both
needing A&A level care)
if active duty was performed
for any period during the basic
Surviving Spouse$ 976
WWI period1
Do All Vets Qualify?

WWII - December 7, 1941 through December 31, 1946
- Extended to July 25, 1947
where continuous with active
duty on or before December
31, 1946.2
36

Are there Income and Asset Limits?
Yes. A&A eligibility is like Medicaid in that
there are income and asset rules, but the rules
are different and much less rigid.
For assets, the rules say that the veteran (or
their surviving spouse) must not have resources
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so large that it would be reasonable that the assets could pay for the care. According to 38 USC
1513 or 1521, the claim for payment of a pension shall be denied or discontinued when the
corpus of the estate is such that under all the
circumstances, including consideration of annual income, it is reasonable that some part of the
corpus of such an estate be consumed for the
veteran’s maintenance. While the regulations
assign no dollar amount to this standard, in practice, the asset cap placed on an applicant is typically $80,000. This cap is applied regardless of
whether the veteran is married or single.
A&A is also different from Medicaid in that
there are no penalties for giving assets away
to become eligible. This means clients can give
away assets (including into an irrevocable trust)
above the asset cap, right up to the time of application, and this will not impact their eligibility.
[Whether giving away assets is a good idea, and
how that might affect future Medicaid eligibility, is
a separate issue.]
The income test is based on the client’s income, and the medical expenses that are incurred. Basically, if clients are spending money
on care needs, those costs will be deducted from
their income, and if the resulting ﬁgure (net income) is below the maximum beneﬁt to which
they are entitled, they will receive a pension necessary to bring them to the maximum beneﬁt
amount. So, for instance:
Example:
Total Monthly Income:
$ 3,000
Monthly Medical Expenses:
- $ 2,600
Net Monthly Income:
$ 400
Single Veteran Maximum A&A
Beneﬁt
$ 1,519
Net Monthly Income
$ 400
Monthly A&A Beneﬁt
$ 1,119
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Note: This beneﬁt can really make a difference
when the client is in an assisted living facility,
adult foster care home, or nursing home. In these
settings, the entire cost of staying in the facility
is a deductible expense, and the applicant often
receives the maximum beneﬁt as a result.
How do you Establish Medical Need?
As with assets, the rules for medical eligibility
are loose. According to 38 CFR 3.351, the “Need
for aid and attendance means helplessness or
being so nearly helpless as to require the regular
aid and attendance of another person.” In practice, the standard for medical eligibility is low. A
client who needs assistance with the activities
of daily living may be deemed eligible. A client
in who is blind or in a nursing home will be presumed eligible.
When Should this Beneﬁt be Used ?
A&A Pension should be considered any time
a qualiﬁed veteran or their surviving spouse is
incurring expenses for their care, and when their
income (after the allowable deduction) falls below
their maximum potential beneﬁt. In cases where
a veteran, the veteran’s spouse, or a surviving
spouse is in an assisted living facility, adult foster care home, or nursing home, A&A should always be seriously considered. This is true even
in some situations where Medicaid planning may
also be a consideration.
Can I charge for this?
Charging attorney fees for assisting a client
to obtain VA beneﬁts is dicey. While federal law
makes it a crime for an attorney to charge legal fees for preparing an application on behalf
of a client, this rule has been clariﬁed by a letter from the Ofﬁce of the General Council, which
distinguishes between applying and what it calls
“pre-ﬁling consultation.” The letter clariﬁes that it
is appropriate, and attorneys may charge veterans for a pre-ﬁling consultation without violating
the attorney fees limitation. A pre-ﬁling consultation may include review of records, research,
37
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counseling, and other assistance that an applicant may need. It may not include preparing the
application for the claim. Charging a fee for preparing and assisting in completing the application is a violation of section 38 USC 5904. And
in fact, when providing advice to clients about
long-term care planning, it is nearly impossible
to separate advice about A&A from advice about
services. In addition, preparing protective trusts
or other legal documents that would be used in
allowing a client to qualify for A&A would seem
to fall within the area in which charging fees is
appropriate. Certainly, an attorney should avoid
charging a client for the actual preparation of the
application.

sisted living facility, or adult foster care home),
as well as for clients who are in a nursing home
and who may be planning for Medicaid eligibility
at some future date.

Notes
1. 38 USC 101(7); 38 CFR 3.2(c).
2. 38 USC 101(8); 38 CFR 3.2(d).
3. 38 USC 101(9); 38 CFR 3.2(e).
4. 38 USC 101(29); 38 CFR 3.2(f).
5. 38 USC 101(33), 1501(4), 1541, 1702; 38 CFR
3.2(I), 3.3(a)(3), 3.17, 3.54(a)(3)(viii).

Amy Tripp practices in the areas of elder law, estate planMost counties have a Veteran’s Affairs ofﬁce.
ning, and special needs planThese ofﬁces are largely staffed by volunteers,
ning. A partner at Chalgian &
and as a result, the quality of advice one gets
Tripp Law Ofﬁces PLLC, she
when contacting the local ofﬁce may vary widely.
has gained broad experience
Often, it is best for the client to work with the Vetin working with older adults
eran’s Affairs ofﬁce with the assistance of counin long-term care planning
sel.
and advocacy. A member of
Not surprisingly, there are a lot of forms. These the State Bar of Michigan, Ms. Tripp is secreforms are available at the Veteran’s Affairs ofﬁce tary of its Elder Law and Disability Rights Secor online at: http://www.va.gov/vaforms/.
tion and an active member of the Probate and
Depending on the area of the state, it may Estate Planning Section. A member of the Natake several months to process an application tional Academy of Elder Law Attorneys, she is
for A&A. However, the applicant is eligible to re- co-chair of the Jackson County TRIAD Program,
ceive payments beginning in the month after the an executive committee member of the Jackson
claim is received by the VA, assuming the appli- Area Estate Planning Council, and a past presicant is eligible for the program. Once the claim is dent of the Jackson County Bar Association. As
approved, beneﬁts will be paid retroactively.
her practice has become focused on elder law,
she has become a frequent speaker on topics
Conclusion
relating to Medicaid planning, estate planning,
Attorneys who are offering advice regarding and probate for other professionals, community
planning for long-term care can fall into the trap groups, and nonproﬁt organizations.
of focusing too closely on the Medicaid rules and
miss opportunities to advise clients about other
planning options. This is especially true when it
comes to the A&A Pension. The A&A pension can
provide a tremendous planning opportunity, both
for clients who wish to remain out of the nursing
home (whether that be in their home, in an asHow do they Apply ?
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Lifetime Lawsuit: Intentional Interference with a Gift or Inheritance
By Constance L. Brigman
Introduction

prepare powers of attorney, move to supportive
environments, and otherwise take preventive
Probate practice is riddled with family conﬂicts.
steps to avoid the need for a court-appointed ﬁThe problematic client tells his children to expect
duciary. Mental capacity diminishes in degrees.
an inheritance then revises his estate plan. If the
A disabled person can be susceptible to undue
revision was the result of wrongful interference
inﬂuence but otherwise able to manage their affrom a third party, does the child have a claim for
fairs for a very long time. Undue inﬂuence is dedamages against the third party? Can the claim
structive to family relationships. The family can
be made prior to the parent’s death?
respond to undue inﬂuence with a petition for
Overview
conservatorship or guardianship. But the resultAn estate plan may pass property by will, ing probate proceeding will protect the disabled
deed, trust, or contract. A will is objected to in person’s choices, even to the detriment of the
a will contest.1 A trust is challenged in a petition family. It is an uphill battle for the family to prove
to determine the validity of a trust.2 A contract or that the disabled person’s preferences are not
deed is voided under a claim of undue inﬂuence, voluntary but the result of undue inﬂuence.
lack of capacity, mistake, or fraud.3 Ideally, an Example
objection results in a two-part order: (1) a wrongAnna has early Alzheimer’s. She lives in a reful disposition of property is invalidated and (2) a
rightful disposition of property is made.4 But, the tirement village. She owns a cottage, car, and a
bank account with automatic payment features
ideal is not always possible.5
The tort of Intentional Interference with a Gift so that she does not have to remember to pay
or Inheritance allows a plaintiff compensatory, her bills. She pays extra at the retirement village
consequential, and exemplary damages against for meals in her room and for a pill reminder sera third-party defendant.6 In some jurisdictions, vice. Anna still drives. She tells her doctor only
the claim can be brought while the grantor is what he “needs to know,” so that he will not take
alive.7 Michigan’s position is unclear on the tort away her driver’s license.
Anna has two sons, Bob and Chuck. Recentof Intentional Interference with a Gift or Inheritance. The Michigan Court of Appeals recog- ly, Anna married another resident, Don. Don prenized the tort in an unpublished opinion.8 But, it fers to have his kids over for visits and turns Bob
later retracted the recognition in another unpub- and Chuck away. Bob and Chuck confronted
Anna about Don’s conduct. She agreed to talk
lished opinion.9
to Don about it. Don responded as he always
The Problem
does. He told Anna that her children are greedy
kids. Anna called her sons and loudly told them
Introduction
that she was not going to leave them a dime.
Disabled persons are targets for exploita- Next day, Don took Anna to see “their” lawyer to
tion.10 The probate court can protect a legally revise her estate plan and to deed her vacation
incapacitated individual’s property.11 Typically, a cottage to Don’s kids. That evening, Anna called
court-appointed conservator recovers the ward’s her sons and scolded them for not bringing her
property on his behalf when the ward has a valid grandchildren to see her. Bob and Chuck told
claim of undue inﬂuence or fraud.12 But people Anna that they bring the grandchildren to visit
39
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every other Sunday, as they always have, but
Don turns them away and tells them that he and
Anna have other plans. Anna witnesses these
exchanges, then she forgets them. But she remembers Don’s stories.
Legal Remedies

tainty that the devise to plaintiff would have been
received had defendants not interfered, and (5)
damages.21 This is an unpublished opinion and
the recognition of the tort was later retracted.22
Causation

The plaintiff must prove to a reasonable cerChoice Number One. Bob and Chuck could tainty that they would have realized the gift or ininitiate a protective proceeding. The probate heritance but for the defendant’s tortious acts.23
court has jurisdiction over the ward’s estate and The plaintiff’s claim shows causation if it pleads
any interested person may ﬁle a complaint for re- that (1) the plaintiff was the beneﬁciary to an ascovery of the ward’s property.13 But the proceed- set, but (2) this was changed by a grantor who
ing is generally prospective. It does not look at lacked the mental capacity to change it, (3) due
past transactions. Anna will nominate Don to be to the defendant’s conduct (fraud, duress, or unher guardian and conservator.14 Don will be ap- due inﬂuence).24
pointed Anna’s guardian unless he is proven unDamages
ﬁt to serve.15 If Don is appointed, Bob and Chuck
The plaintiff can allege compensatory,25 concould petition the court to instruct Don to recover
Anna’s cottage before the statute of limitations sequential,26 and exemplary damages.27 In a lifetime lawsuit, the plaintiff should not seek equitahas run.16
Choice Number Two. If Bob and Chuck live ble remedies such as a constructive trust.28
Compensatory damages are for the loss of
in a jurisdiction that recognizes lifetime claims
for Intentional Interference with a Gift or Inheri- the plaintiff’s expectancy.29 This involves fuzzy
tance, they could sue Don for damages.17 A life- math, because it involves calculations of events
time claim is one that is brought before the grant- that have yet to occur. The calculations will not be
or’s death. Bob and Chuck are entitled to dam- to an absolute certainty, but that is permissible.
ages because Don intentionally used his undue For example, in Bonelli v. Volkswagen of Amerinﬂuence to destroy their expectancy.18 In order ica30 the plaintiff was awarded $1.6 million plus
to make the claim stick, Bob and Chuck must prejudgment interest and costs on account of
show that they had a reasonably certain expec- tortious interference with an advantageous business relationship. The defendant interfered with
tancy prior to the defendant’s tortious act.19
the plaintiff’s exclusive right to sell posters of the
Intentional Interference with a Gift or
1980 United States Olympic Hockey Team. The
Inheritance: Elements and Pleadings
court stated that the plaintiff was not required to
calculate his expectancy to a mathematical cerElements
tainty because his expectancy is his lost proﬁts
Intentional Interference with a Gift or Inheri- and lost proﬁts are speculative. The court quoted
tance has not been ofﬁcially recognized in Michi- Allison v. Chandler,31 “… we can see no objecgan. It was discussed by the Michigan Court of tion to placing before the jury all the facts and cirAppeals in Green.20 The opinion states that the cumstances of the case… so as to enable them
elements of this tort in Michigan are (1) the ex- to make the most intelligible and probable estiistence of an expectancy, (2) intentional interfer- mate which the nature of the case will permit.”32
ence with that expectancy, (3) the interference It concluded that the jury award did not shock
involved conduct tortious in itself such as fraud, the conscience, and that the risk of uncertainty
duress, or undue inﬂuence, (4) a reasonable cer- as to amount of damages should go against the
40
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wrongdoers, not for them.
The plaintiff’s expectancy in a claim for Intentional Interference with a Gift or Inheritance is
not the same as a legal interest in the grantor’s
estate.33 Commentators suggest that the jury
should decide, as a question of fact, what percentage represents the probability that the plaintiff will take his expectancy.34 The percentage
used should take into account the probability
that the grantor might consume the estate before
his death, and also the probability that the plaintiff might predecease the grantor and fail to take
anything at all. Multiply this percentage by the
plaintiff’s anticipated legal interest in the grantor’s estate, and the result is a dollar amount for
the plaintiff’s pre-injury expectancy.35 Next, estimate the post-injury value of plaintiff’s expectancy by asking the jury to state a dollar amount that
represents the post-injury value of the plaintiff’s
expectancy. If the plaintiff was completely disinherited, then the dollar amount will be zero. Subtract the post-injury amount from the pre-injury
amount, and the result will be the plaintiff’s compensatory damages.
Consequential damages are for losses that
are incurred indirectly from the act. If there are
costs and attorney’s fees from a prior lawsuit
that the plaintiff was forced into because of the
defendant’s intentional misconduct, then those
costs and fees are recoverable as a consequential damage.36 For example, if the tort claim is
brought after the grantor’s death, and the plaintiff
was part of a will contest prior to bringing his tort
claim, then the plaintiff is entitled to reimbursement for his attorney’s fees due to the will contest.
Exemplary damages are for plaintiff’s mental
anguish. The rule is that a plaintiff is entitled to
exemplary damages where the defendant’s conduct was malicious or so willful and wanton as
to demonstrate a reckless disregard of the plaintiff’s rights.37 The Michigan Supreme Court eloquently explained exemplary damages in Wise
v Daniel:
If a cow kicks a man in the face the conse-
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quent physical hurt may
equal that from a kick in the face with a hobnailed boot, but the
‘cussedness’ of the cow raises no sense of
outrage, while the malicious
motive back of the boot kick adds materially
to the victim’s sense of
outrage. If a man employs spite and venom in
administering a physical
hurt he must not expect his maliciousness to
escape consideration when
he is cast to make compensation for his
wrong. If the defendant maliciously inﬂicted
the injury then the jury had a right to take
into consideration such fact together with all
the circumstances disclosed and award such
sum by way of compensation as the plaintiff
ought to receive, and the defendant ought to
be made to pay.38

Here, exemplary damages are not punitive but
are compensatory.38 Therefore, if mental anguish
is otherwise pleaded such that the plaintiff is
made whole without exemplary damages, then
exemplary damages are duplicative and are not
allowed.39
Intentional Interference with a Gift
or Inheritance: Michigan Caselaw
Michigan’s position on this tort is unclear. It is
not codiﬁed law in Michigan, and it has not been
recognized by the Michigan Supreme Court. It
has only been addressed in unpublished opinions at the court of appeals level, with inconclusive results.
Creek v Laskis

40

In 1929, the Michigan Supreme Court opened
the door to tort claims against persons who intentionally destroy an inheritance. The court afﬁrmed a verdict awarding a plaintiff damages
for the defendant’s malicious destruction of a
will that contained a legacy to the plaintiff.41 The
will draftsman testiﬁed to the $2,000 bequest
to plaintiff, but only one of the witnesses could
recall it. Without two witness’ support, the probate court could not admit the part of the will that
41
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provided for the plaintiff. The plaintiff brought a
common law action for trespass on the case on
“account of malicious and fraudulent destruction of the will, which prevented her proving the
gift to her and defeated her legacy.”42 The defendant argued that the plaintiff’s sole remedy was
in probate court. The court was not persuaded.
It stated that the defendant’s wrongful destruction of the will destroyed the plaintiff’s probate
claim and that the law provides a remedy for every wrong.43
In re Green

44

In 1996, the Michigan Court of Appeals recognized a claim of Tortious Interference with an Inheritance in an unpublished opinion. It afﬁrmed a
trial court’s award of damages against the plaintiff’s uncle, cousin, and their attorney, jointly and
severally for tortious interference with an inheritance.45 The plaintiff was the beneﬁciary of his
uncle’s will. The defendants sold the decedent’s
bar by forging his signature to a deed dated February 1990. The decedent died December 1990.
A 1969 will left the bar to the plaintiff. But, the bar
was no longer in the decedent’s estate. Plaintiff
was compensated in damages equal to the bar’s
value.46 The court recognized Tortious Interference with an Expected Inheritance and stated
its elements: “Tortious interference with an expected inheritance is when one who by fraud,
duress, or other tortious means intentionally prevents another from receiving from a third person
an inheritance or gift that he would otherwise
have received is subject to the other for loss of
the inheritance or gift. The Court of Appeals of
Michigan recognizes this tort and joins the numerous jurisdictions [which have recognized this
tort]….”47

designation to prevent its distribution to the plaintiff. The jury awarded $250,000 actual damages
and exemplary damages of $500,000 for each
plaintiff.49 The plaintiffs were the decedent’s two
daughters. The defendant was their stepmother.
The property at issue was a $250,000 life insurance policy on the decedent’s life. The wife had
her husband sign a beneﬁciary designation on
April 3, 1992. The husband died of a brain tumor
on April 26, 1992. Initially, the daughters had two
claims that sounded in equity (lack of mental capacity and undue inﬂuence) and one claim that
sounded at law (Intentional Interference with a
Prospective Advantage). The jury returned a verdict in their favor. It found that (1) the decedent
executed a change in beneﬁciary when he lacked
the mental capacity to do so, (2) the stepmother
used undue inﬂuence to obtain a change in beneﬁciary that named her the beneﬁciary of the policy, and (3) the stepmother’s actions were “malicious and so willful and wanton as to demonstrate a reckless disregard of Plaintiff’s rights.”50
The defendant asked for a new trial. The court
of appeals granted it because it found that the
case was improperly submitted to a jury.51 The
supreme court vacated the judgment of the court
of appeals.52 It held that the parties consented to
a jury trial; therefore, the verdict should not be
disturbed under MCR 2.509(D).
Dickshott53

In 2004, the Michigan Court of Appeals backtracked on its prior recognition of the tort of Intentional Interference with an Expected Inheritance that it provided in Green. The opinion speciﬁcally states that Intentional Interference with
an Expected Inheritance is not a recognized tort
in Michigan.54 The court cannot recognize a tort
that is neither codiﬁed law nor recognized by
McPeak
the Michigan Supreme Court.55 The plaintiffs in
In 1998, the Michigan Supreme Court visited Dickshott presented six claims: (1) Negligence,
a fact pattern similar to that in Creek. In Creek, a (2) Negligent Misrepresentation, (3) Breach of
wife tore up her husband’s will to prevent a leg- Contract, (4) Intentional Misrepresentation, (5)
acy to the plaintiff. Similarly, in McPeak, a wife Fraudulent Concealment, and (6) Intentional Inchanged her husband’s life insurance beneﬁciary terference with an Expected Inheritance. The
48
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defendant was a certiﬁed ﬁnancial planner. The
plaintiffs were the trust’s settlors, a trust beneﬁciary, and a certiﬁed public accountant/trustee.
The plaintiffs alleged that the defendant sold
them a single premium, whole life policy. The
cpa/trustee reviewed the policy illustrations and
told the settlors that it was not a single-premium
policy. But the settlors purchased the policy anyway on behalf of the trust. Later, the settlors received notice of a class-action suit that was ﬁled
by other insureds alleging that the insurance
company had misrepresented the product’s performance. The class action suit settled, and policy holders who accepted the settlement thereby
released the insurance company and its agents
from liability. The settlors submitted their claim
form. They received damages in the amount of
$3,000. After the settlement, the defendant admitted that he had misrepresented that a single $300,000 premium would pay up the policy.
The settlors sued the defendant. The plaintiffs’
ﬁrst ﬁve claims were barred by a statute of limitations,56 a failure to establish detrimental reliance,57 and by the class action settlement.58 Their
claim for Intentional Interference with an Expected Inheritance failed because the court does not
recognize that claim.59

Appeals—an opinion should be published to establish a new rule of law.60 Lastly, in Dickshott the
Michigan Court of Appeals stepped away from its
recognition of the tort in Green. The opinion afﬁrms the trial court’s dismissal of the Intentional
Interference with an Expected Inheritance claim
for failure to state a claim.61
Should Michigan recognize this tort?
Yes. The Michigan Legislature and/or Michigan Supreme Court should recognize the tort
and cite its elements, because it is already unofﬁcially recognized. It is a legal wrong for a person to tear up a person’s will, put a pen in a dying person’s hand so that the person can unknowingly change a beneﬁciary designation, or
forge a mentally incompetent person’s signature
to a deed and sell his property. Michigan courts
have already considered these legal wrongs and
awarded the disinherited beneﬁciaries damages. In other jurisdictions, these fact patterns are
recognized as the tort of Intentional Interference
with a Gift or Inheritance. Likewise, Michigan
should recognize the tort and develop its boundaries through caselaw.
Should Michigan Recognize Lifetime
Claims?

Analysis

Yes. Michigan should recognize lifetime claims
for Intentional Interference with a Gift or InheriHas Michigan recognized this tort?
tance, even though most jurisdictions do not.62 In
Ofﬁcially, no. But the door is open for a plaintiff other jurisdictions, a lifetime claim may be recto bring a claim for damages against a tortfeasor ognized if the tortfeasor predeceased the legalwho destroys their inheritance. The Creek opin- ly incompetent grantor, and the plaintiff’s claim
ion provides that a defendant is liable in dam- would be time-barred if it were not brought as a
ages to the plaintiff if the defendant committed lifetime claim against the tortfeasor’s estate.63
an intentional tort to defeat a legacy to the plainIt is a mistake to refuse to recognize a lifetiff. The McPeak opinion conﬁrms a jury verdict time claim for Intentional Interference with a Gift
for what logically would be considered tortious or Inheritance. The grantor’s death is irrelevant
interference with an inheritance; but it did so on to the tort claim between the plaintiff and defenprocedural grounds, not substantive grounds. dant. The claim is ripe if the plaintiff’s expectancy
Therefore, McPeak does not recognize the un- was reasonably certain. The plaintiff’s expectanderlying tort claim. The Green opinion recog- cy was reasonably certain if the grantor lacked
nized the tort and cited its elements; but it is an the mental capacity to change their estate plan.
unpublished opinion from the Michigan Court of The grantor’s death is relevant to the tort claim
43
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only to the extent that it increases or decreases
the plaintiff’s damages. For example, if the plaintiff was beneﬁciary of a trust and the trust assets were decreased every year that the grantor
lived, then the plaintiff’s expectancy is lessened
by the grantor’s unused life expectancy. This is
the only element of the tort that is affected by the
grantor’s death.
For example, in McPeak the beneﬁciary designation was changed on April 3, 1992. Hypothetically, the plaintiffs’ claim could have been
brought on April 4, 1992, if a lifetime claim for
Intentional Interference with a Gift or Inheritance were recognized in Michigan. Otherwise,
the plaintiffs’ claim must wait until after April 26,
1992. But an April 4 and a April 27 claim for Intentional Interference with a Gift or Inheritance
would be identical. Both would argue that the
children had a reasonably certain expectancy on
April 3, 1992 when the tort occurred; the plaintiffs’ claim is ripe on that date.
One jurisdiction allows lifetime claims for Intentional Interference with a Gift or Inheritance.
The Supreme Court of Maine permitted a lifetime claim in Harmon.64 The defendant had persuaded his elderly mother to deed him property
that he knew was supposed to pass at her death
in equal shares to him and his brother. The issue on appeal was whether an Intentional Interference with a Gift or Inheritance claim can
be brought while the testator is living. The court
held that it could.65 The court favored the lifetime
claim because witnesses would be more readily
available and their memories would be fresher,
relevant exhibits would still be available, and the
court would be able to hear the testimony of the
testator.66
The counterargument to allowing lifetime
claims for Intentional Interference with a Gift or
Inheritance is that the appropriate forum to decide whether an incapacitated person is subject
to undue inﬂuence is in probate court. This counterargument raises two objections. The ﬁrst objection is that the plaintiff does not want to declare the grantor mentally incompetent if that is
44

otherwise unnecessary. The second objection is
that the probate court is concerned with preserving the disabled person’s independence, not with
curtailing the disabled person’s choices in favor
of a pre-existing estate plan.67 In other words, it is
not impossible, but it is difﬁcult to reverse a disabled person’s wishes in probate court. Lifetime
probate proceedings are not concerned with protecting the rights of the ward’s former beneﬁciaries.
Conclusion
A legal wrong is committed when a third party
intentionally interferes with a disabled person’s
estate plan. Michigan has not ofﬁcially recognized the tort of Intentional Interference with a
Gift or Inheritance, even though several claims
have been through the courts. The Michigan Supreme Court should recognize the tort in a published opinion. Further, Michigan should recognize both lifetime and post-mortem claims.
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deductions, does not speciﬁcally state how the
prior to the expiration of the period of limitations
deduction is to be valued. For this reason, the
for ﬁling a claim for refund, the estate could ﬁle
issue has often been the subject of litigation. Una claim for refund. If a case or controversy is not
fortunately, the conclusions of the courts have
settled prior to the expiration of the period of liminot provided a consistent rule to follow. The detations for claims for a refund, the estate may ﬁle
cisions seem to fall into two different approaches
a protective claim to preserve its right to the deto valuing the deduction.
duction. If the estate is contesting a claim, then
One approach values the deduction based
no deduction is permitted to the extent the estate
on the date of death value. When this approach is contesting the decedent’s liability. Prop. Regs.
is applied to claims against a decedent’s estate §20.2053-4(b)(1).
any post-death events are not considered when
To avoid potential abuses, the proposed regdetermining the amount of the deduction. The ulations do not permit deductions for claims by
deduction is based on the facts existing on the family members of the decedent, a related entity,
date of death.
or a beneﬁciary of the decedent’s estate or trust.
The other approach, which was adopted by Due to the possibility of family members presentthe IRS in the amendment to the regulations, is ing false claims in an effort to reduce the taxable
to value the deduction for claims against the es- estate, the proposed regulations provide a rebuttate based on amounts that are actually paid in table presumption that these claims are not desatisfaction of deductible expenses and claims. ductible. Evidence that would support a similar
When this approach is applied, events occurring claim by an unrelated party may be used to rebut
after a decedent’s death are to be considered the presumption. Prop. Regs. §20.2053-4(b)(4).
when determining the amount of the deduction.
The proposed regulations also provide that
The amount of the deduction is limited to the claims unenforceable prior to the decedent’s
amounts actually paid by the estate.
death are nondeductible. These claims are not
The proposed regulations provide amounts deductible even if they are actually paid. Prop.
that may be deducted as claims against a de- Regs. §20.2053-4(a)(5). The proposed regucedent’s estate and would be limited to amounts lations further provide that a claim based on a
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presence of the taxpayer on both sides of the
transaction (sons were not involved in set up).
The existence of ﬁnancial dependence on the
distributions and creditor planning was a factor—
the court indicated that the transaction must be
made in good faith, i.e. some potential for beneﬁt
other than potential estate tax advantages.
Speaking of estate tax advantages, TAM
200648028 might come back to bite your clients.
The decedent owned voting and non-voting
stock in a holding company. He created a trust
in which he retained the right to all income and a
right to reallocate the ultimate distribution of trust
principal, which went to a charity and to designated individuals. IRS ruled that the shares were
includable in the decedent’s estate under 2036
and 2038, and the minority interest he held individually was properly aggregated with a block of
stock held in the trust to create a valuation preAdditional Tax News
mium. Watch out for the impact of such actions
The Eighth Circuit Court of Appeals has af- on marital or charitable deductions…the charity’s
ﬁrmed the tax court decision in Korby Estates.1 distribution, a minority interest, was discounted.
Austin and Edna funded an FLP with marketable Also keep in mind that 2036/2038 is a valuation
securities worth about $1,850,000 in return for section and does not physically return the asset
a 98 percent limited partnership interest, which to the estate, so you cannot claim a marital dethey gifted to four irrevocable trusts for their duction for the increased value unless it goes to
sons. They retained about $10,000 to live on, the spouse.
even though they were in poor health. Soon afProposed regulation 1.1001-1(j)(1) calls for
terward, the FLP purchased an annuity with the the entire amount of the gain to be recognized
FLP as owner, and Austin had the right of annui- immediately when a private annuity contract
ty payments. The FLP made substantial distribu- is exchanged for assets of greater value. Pretions to the living trust for nursing home, medical viously, the value was recognized ratably over
providers, utility and heating bills, property taxes, the exchanger-annuitant’s life expectancy. This
and insurance on the Korby’s residence. These is likely to make the private annuity much more
payments were characterized as management unattractive and increase the use of self-canfees, even though the Korbys did not report self- celling installment notes. For additional clariﬁemployment income and the one son/manager cation, history, and commentary, you can read
did not receive similar fees. The court found that “Proposed Regulations on the Tax Treatment of
Code section 2036(a)(1) applied due to an im- Private Annuities Would Generally Make Them
plied agreement that the Korbys would retain in- Unattractive” by Alan S. Lederman, 106 Journal
come. In addition, the court indicated that there of Taxation 175, March 2007.
Hot estate tax news—the court in Roski v CIR,
was no legitimate and signiﬁcant non-tax reason
for creating the FLP, so the transaction did not U.S. Tax Ct., April 12, 2007, found that there is
fall under the bona ﬁde sale for full consideration no requirement that an estate that elected 6166
exception. For its ﬁnding, the court relied on the (tax installment) treatment must provide a bond
promise or agreement is limited to the extent that
the promise or agreement was bona ﬁde and in
exchange for adequate and full consideration in
money or money’s worth. Prop. Reg. §20.20534(b)(6).
The proposed regulations address the deductibility of claims based on recurring obligations.
The proposed regulations provide that if the recurring obligation is subject to a contingency, the
deduction is limited to the amount actually paid.
However, if the recurring obligation is not subject to a contingency and the payment period extends beyond the determination of the estate tax
liability, the estimated claim may be deducted.
Prop. Regs. §20.2053-4(b)(7).
The public hearing on the proposed amendment to the regulations will be held on August 6,
2007.
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Christopher L. Edgar, of Millor special lien without the IRS showing that one
is necessary under the facts. IRS nationwide has
er Johnson, Grand Rapids,
been requiring liens in 6166, 2032A and QFOpractices in the areas of busiBI elections for years. Based on the language in
ness law, estate planning, and
this decision, I do not think special liens should
taxation. He focuses his busibe required for these situations, and liens alness practice on the represenready placed should be able to be released. This
tation of mid-sized and small
is good news for your clients who have paid the
businesses in matters of concosts, struggled with the tax liens, and may now
struction liens, risk and liabilbe free of them. If you need a contact in the col- ity management, tax management, and merglection area, call me.
ers and acquisitions. He also serves as general
counsel for a number of small business corporations. A fellow of the American College of Trust
Notes
and Estate Counsel, Mr. Edgar is experienced
at handling probate-related litigation and serves
1. Korby, #06-1201 and 06-1203, (8th Cir, Dec 8, 2006)
Estate of Edna Korby v Commr TC Memo 2005-102, Es- as an arbitrator for the American Arbitration Astate of Austin Korby v Commr TC Memo 2005=103 (May sociation. He is a member of the Probate and
10, 2005).
Estate Planning, Real Property Law, and Business Law Sections of the State Bar of Michigan
and serves on the Probate and Estate Planning
Section Council. A past president of the WestGeorge W. Gregory, of George ern Michigan Estate Planning Council, Mr. EdW. Gregory PLLC, Birming- gar has served on the State Bar of Michigan’s
ham, practices in the areas Committee on Judicial and Professional Ethics
of probate and estate plan- and currently serves as a State Bar grievance
ning, tax planning, and busi- commission hearing panelist. He is a frequent
ness planning. A former rev- speaker on estate planning issues.
enue agent with the IRS, Mr.
Gregory is a frequent ICLE
Robin D. Ferriby, of the
speaker and a former lecturer
Community Foundation for
and assistant professor at Wayne State UniverSoutheastern Michigan, Desity School of Business Administration. He has
troit, practices in the areas
served in all the ofﬁcer positions of the State Bar
of estate planning, nonproﬁt
of Michigan’s Taxation Section and has chaired
organizations, and charitable
numerous committees and functions. He is a
giving. Mr. Ferriby is a counmember of the Business Law, Probate and Escil member of the Probate and
tate Planning, and Taxation Sections of the State
Estate Planning Section of the
Bar; the American Institute of CPAs; and the State Bar of Michigan and, as a past chairperson
Michigan Association of CPAs. Mr. Gregory has of its Legislative Enactment Group, was involved
authored numerous articles on estate planning in the passage of the Estates and Protected Inand tax law. He is a fellow of the American Col- dividuals Code. He was also involved in drafting
lege of Trust and Estate Counsel and is listed in the Michigan Estate Tax Act and provided testimony on the repeal of the Michigan Intangibles
The Best Lawyers in America.
Tax. He is a member of the Real Property, Probate and Trust Law, and Taxation Sections of
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the American Bar Association; the Probate and
Estate Planning, Taxation, and Business Law
Sections of the State Bar of Michigan; and the
Planned Giving Roundtable of Southeast Michigan. He was a fellow in the Michigan Political
Leadership Program at Michigan State University. Mr. Ferriby is a frequent lecturer and writer
in his areas of practice.

bate avoidance, and investment strategy. He
also participates in the administration of trusts,
conservatorships, and guardianships, and offers
trust and estate dispute resolution, as well as
other ﬁduciary services. In addition, Mr. Sweeney is actively involved in business planning,
including the organization of business entities,
consultation with business owners and ofﬁcers,
the drafting of business agreements, and other
Lorraine F. New of Lorraine related services involved in the design and operF. New PLLC, Birmingham, ation of a business.Mr. Sweeney is a member of
Michigan, practices in the the Council of the Probate and Estate Planning
area of estate tax returns. Ms. Section of the State Bar of Michigan and a past
New, formerly of IRS Estate chairperson of the Taxation Committee of the
and Gift Tax Division, Detroit, Oakland County Bar Association. He has been
Michigan, worked in estate a frequent speaker for the Institute of Continuing
tax since 1988 and was the Legal Education and a guest lecturer at the Unidivision manager from Janu- versity of Michigan Law School. Several of his
ary 2002 to January 2007. On February 1, she articles on trust and tax matters have appeared
formed Lorraine F. New PLLC, where she will in the Michigan Probate and Estate Planning
use her expertise to assist taxpayers and their Journal, and since 2003 he has been included in
representatives through the intricacies of the the Best Lawyers in America.
IRS; with estate planning, return preparation or
review, appeals, drafting of legal opinions or priChristine M. Savage, of Lowe
vate letter ruling requests, and representation for
Law Firm PC, Okemos, praccontroversies at every level at any place in the
tices in the areas of probate
country. Ms. New is also of counsel for George
and estate planning, taxation,
W. Gregory PLLC.
business planning, and employee beneﬁts. Ms. Savage
received her BA in Accounting
Thomas F. Sweeney, of Clark
from Michigan State UniverHill PLC, Birmingham, has
sity, her JD from the Detroit
extensive experience in fed- College of Law at Michigan State University with
eral and state taxation, with a a concentration in taxation, and her LL.M in Taxparticular focus on estate and ation from Wayne State University Law School.
gift taxation and ﬁduciary and She has completed the Probate and Estate Planindividual income taxation, ning Certiﬁcate Program offered jointly by ICLE
including planning, return and the Probate and Estate Planning Section
preparation, negotiation with of the State Bar of Michigan. Ms. Savage is a
tax authorities, and tax litigation. Mr. Sweeney is member of the Probate and Estate Planning and
actively involved in the planning and administra- Taxation Sections of the State Bar, as well as the
tion of revocable and irrevocable trusts, estates, Real Property, Probate and Trust Law, and Taxafamily limited partnerships, and companies. tion Sections of the American Bar Association.
When designing and implementing estate plans, She is a past president of the Greater Lansing
he makes provisions for tax consequences, pro- Estate Planning Council.
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policy to cushion the ﬁnancial impact of spousal
loss upon the sex for which that loss imposes a
disproportionately heavy burden, and that it is a
legitimate state purpose to support widows who
By Hon. Phillip E. Harter
would have difﬁculty supporting themselves. It
remains an unfortunate fact that there are still
DOWER - CONSTITUTIONALITY - EQUAL
circumstances in which the surviving wife may
PROTECTION
be signiﬁcantly disadvantaged in the absence of
dower, and the legislature has a legitimate interIn re Estate of James W. Miltenberger, Deest in protecting the economic interests of widceased, No 270716, 2007 Mich App LEXIS
ows and protecting them from becoming impov831 (Mar 27, 2007)
erished. The classiﬁcation created by the dower
James Miltenberger was married to the peti- statutes in this state is substantially related to an
tioner. The respondent was the decedent’s child important governmental objective because it is
by a prior marriage. The decedent died in 2004. “reasonably designed to further the state policy
Prior to his death, Mr. Miltenberger had trans- of cushioning the ﬁnancial impact of spousal loss
ferred real estate to the respondent. The real upon the sex for which that loss imposes a disestate represented all of the decedent’s assets. proportionately heavy burden.” Kahn v Shevin,
The petitioner sought to take her statutory dow- 416 US 351 (1974), 353-355. Therefore, it held
er interest in real estate owned by her husband that pursuant to Kahn, Michigan’s statutory dowbefore his death, MCL 700.2202(2)(c), in lieu of er provisions do not violate the equal protection
taking it under the decedent’s will, which left her classes of the Michigan or United States constinothing. The respondent ﬁled a motion for sum- tutions.
mary disposition in which she challenged the
WILLS - CONSTRUCTION - SURVIVORS constitutionality of the dower statute on equal
ANTILAPSE
protection grounds, arguing that it discriminated
in favor of women and against men. The probate
In re Estate of Alice J Raymond, Deceased,
court rejected the respondent’s constitutional
No 267364, 2007 Mich App LEXIS 1481 (June
challenge and the respondent appealed.
7, 2007)
The court of appeals stated the sole quesThe decedent and her husband, Claude C.
tion to be whether the dower statute, MCL
700.2202(2)(c), denies respondent the equal Raymond (Raymond) prepared mirror image
protection of the laws. It held that it does not. wills in January 1979. The decedent died on FebThe court of appeals engaged in an extensive ruary 27, 2005. The decedent and Raymond did
review of the ruling of other courts concerning not have any children. Raymond predeceased
this issue. It also noted that Michigan’s constitu- the decedent. The decedent’s will stated that
tion recognizes the right of dower, article 10, sec- the residue and remainder of her estate should
tion 1, which abolished the disabilities of cover- be divided as follows: (a) ﬁfty (50) percent [sic]
ture as to property and provides that “dower may thereof to my brother [sic] and sisters that surbe relinquished or conveyed as provided by law.” vive me share and share alike or to the surviIt concluded that such recognition in the Michi- vor or survivors thereof; and (b) ﬁfty (50) percent
gan constitution makes it clear that the drafters [sic] thereof to the brothers and sisters of my
of Michigan’s constitution intended to recognize husband that survive me, share and share alike
dower as a legitimate property interest. It held or to the survivor or survivors thereof. The decethat the dower statute serves a long-standing dent had ﬁve brothers and three sisters. When

Recent Decisions in Michigan
Probate, Trust, and
Estate Planning Law
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she died, only two of her brothers were still living. Raymond had six sisters and two brothers
when the decedent died, only two brothers and
one sister were still living. The estate had assets
of approximately $800,000.
Morse, a brother of the decedent, petitioned
the court to construe paragraph (a) of the residuary clause to mean that brothers of the decedent who survived her should receive 50 percent
of the residue, with no share going to the descendants of the decedent’s predeceased brothers and sisters. Morse similarly requested that
the probate court construed paragraph (b), the
residuary clause, to mean that the brothers and
sister of Raymond who survived the decedent
should receive 50 percent of the residue, with no
share going to the descendants of Raymond’s
predeceased sisters. Morse asserted that there
was no ambiguity in the residuary clause and
claimed that the decedent’s use of survivorship
language demonstrated an intent to avoid the
antilapse statute. Respondents argued that the
descendants of the deceased siblings could take
their deceased ancestor’s share by representation. Respondents asserted that a patent ambiguity resulted from the combination of phrases
“that survive me” and “or to the survivor or survivors thereof.” The probate court construed the
will as requested by Morse and respondents appealed.
The court of appeals afﬁrmed the probate
court with one judge dissenting. It analyzed two
important clauses of the residuary clause: (1)
“To my brother[s] and sisters that survive me
share and share alike,” and (2) “or to the survivor or survivors thereof.” As to the ﬁrst clause, it
opined that the phrase “that survive me” clearly
limits the class of devisees to the siblings still
alive at the decedent’s death. It then examined
the phrase “share and share alike.” It held that
such a phrase indicates the decedent’s intent to
create an equal division among members of the
class, usually whose members are related to the
decedent in equal degrees, using a “per capita”
division. Therefore, they held that the decedent,
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by stating that she wished the residue of her
estate to pass to the siblings that survived her
“share and share alike,” she indicated that she
desired a per capita distribution, under which the
court must distribute the devise among the surviving heads on the generational line, thereby
shutting out any claims by descendants of any
predeceased siblings.
As to the second clause, “or to the survivor or
survivors thereof,” respondents argued that the
clause must be given effect whereby they are
also entitled to take a portion of the residue since
they are “survivors.” The court of appeals rejected this argument that survivors include descendants. It held that in a legal context, “survivor”
is deﬁned as “one who outlives another,” as, for
example, when one person out of two or more
remain alive after another dies. Under the plain
language of the will, respondents are not entitled to inherit because they are not the “survivors
thereof,” where “thereof” refers to the surviving
siblings. The court next rejected the respondents’
argument that the phrase “brothers and sisters
that survive me,” and the phrase “to the survivor or survivors thereof” are redundant under the
probate interpretation and the court should give
meaning to each word of the will. The court held
that it would be nonsensical to conclude that the
will drafter intentionally constructed the residuary clause in such a way as to indicate contradictory intents within a single sentence. It held that
the better course was to read the clauses together as reinforcing the decedent’s intent to divide
equally the residue among the surviving siblings.
Finally, the court rejected the respondents’ argument that the court’s interpretation would violate
the decedent’s intent that each side of the family
receives an equal one-half share of the estate.
This could happen if there were no brothers or
sisters on one side at the decedent’s death. The
court held that because there were surviving siblings on each side of the family at the time of
the decedent’s death, it would decline to engage
in speculative application of the rule of intestacy
avoidance.
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Under our current antilapse statute, “words of
survivorship, such as in a devise to an individual
‘if he survives me’ or in a devise to ‘my surviving
children, ‘ are not, in the absence of additional
evidence, a sufﬁcient indication of an intent contrary to the application of this section.” However,
the court concluded that the language of the residuary clause taken as a whole—especially taking into account the use of the three separate
statements: “that survive me,” “share and share
alike,” and “the survivor or survivors thereof”—
expresses an intent to make a provision for the
death of the beneﬁciaries contrary to that provided for in the antilapse statute.
The court of appeals, therefore, concluded
that the probate court correctly construed the
decedent’s will to mean that her surviving siblings receive 50 percent of the residue and Raymond’s surviving siblings receive 50 percent,
with the descendants of their predeceased siblings receiving nothing.
The dissent concerning this case is well reasoned and also ﬁnds the plain language of the
will to be clear. The case was decided on the
very narrow basis of the speciﬁc language in this
will. I believe that it may have been helpful to
have found ambiguity and held a hearing to determine better the decedent’s intent.

Hon. Phillip E. Harter is
a judge with the Calhoun
County Probate Court, Battle
Creek. He was chairperson of
the Michigan Supreme Court
Task Force on Guardianships
and Conservatorships and a
member of the Michigan Supreme Court bar examination
staff (1976-1991). He is currently a member of
the Calhoun County Bar Association, a fellow of
the Michigan Bar Foundation, and a member of
the Bar of the U.S. Court of Appeals and of the
54

Summer 2007

Bar of the U.S. Supreme Court. Judge Harter is
the immediate past chairperson of the State Bar
of Michigan Probate and Estate Planning Section, a former chairperson of the Probate Law
Committee, and a former chairperson of the Probate Rules Committee of the Michigan Probate
Judges Association. He reviews cases for the
Michigan Probate and Estate Planning Journal
and has lectured at ICLE’s Annual Probate and
Estate Planning Institute for many years.
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LEGISLATIVE REPORT
By Harold G. Schuitmaker

Public Act 114 of 2006 (MCL 211.7) Exemption From Some School Taxes - Trust for
Permanently Disabled

Public Acts

Public Act 114 amends the deﬁnition of owner
Public Act 288 of 2006 (MCL 552.101) Di- for purposes of receiving a homestead or qualivorce - Pension, Annuity and Retirement ﬁed agricultural exemption to include the followBeneﬁts provides that in any divorce or sepa- ing:
rate maintenance action ﬁled after September 1,
2006, if a Judgment of Divorce or a Judgment of
The sole present beneﬁciary of a trust if the
Separate Maintenance provides for assignment
trust purchased or acquired the property as a
of any rights in or to any pension or annuity or
principal residence for the sole present benretirement beneﬁts, a proportionate share of all
eﬁciary of the trust and the sole present bencomponents of the pension, annuity, or retireeﬁciary of the trust is totally or permanently
ment beneﬁts shall be included in the assignment
disabled.
unless the Judgment of Divorce or Judgment of
Separate Maintenance expressly excludes one
or more components. The statute further de- Public Act 378 of 2006 (MCL 211.27(7)(o))
scribes the components, which include but are Qualiﬁed Forest Property
not limited to supplements, subsidies, early rePublic Act 23 of 2005 (MCL 211.27(7)) added
tirement beneﬁts, post-retirement beneﬁts, inSection (N) concerning the capping and uncapcreases, surviving spouse beneﬁts, and death
ping of property taxes when qualiﬁed agriculturbeneﬁts. The change in the law applies regardless of the characterization of the pension, an- al property is transferred. When the person to
nuity, or retirement beneﬁt as regular retirement, whom the qualiﬁed agricultural property is transearly retirement, disability retirement, death ben- ferred ﬁles an afﬁdavit with the assessor that the
eﬁt, or any other characterization or classiﬁca- property shall remain as qualiﬁed agricultural
tion unless the judgment expressly excludes that property, such property is then exempt from the
characterization or classiﬁcation. The statute uncapping of the act. A recapture of the tax may
provides in Section 4 that each judgment shall possibly be required if the agricultural property is
determine all the rights, including any contingent converted by a change in use or it ceases to be
rights of the husband and wife in and to any vest- qualiﬁed agricultural property anytime after beed pension, annuity, or retirement beneﬁts.
ing transferred.
Public Act 378 of 2006 adds a new section
Public Act 426 of 2006 (MCL 55.265) Notary
(MCL 211-27(7)(o)) providing that transfer of
Public
ownership does not include a transfer of qualThe act provides that a notary public shall not
iﬁed forest property if the person to whom the
perform a notarial act for a spouse, a lineal ancestor, or lineal descendent, or sibling, including qualiﬁed forest property is transferred ﬁles an afin-laws, steps, or half relatives. A lineal ancestor ﬁdavit with the local tax collecting unit and the
means an individual in the direct line of descent, Register of Deeds that the property will remain
including but not limited to a parent or a grand- as qualiﬁed forest property. Again, there is a tax
parent; and a lineal descendent means an indi- recapture provision if the property ceases to be
vidual in the direct line of descent, including but qualiﬁed forest property anytime after it is transferred. (MCL 211.1031 et. seq.)
not limited to a child or grandchild.
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Public Act 679 of 2006 (MCL 3.1031)
Interstate Insurance Product Regulation
Compact
Indiana, Georgia, Iowa, Virginia, Maryland,
and now Michigan are part of the Interstate Insurance Product Regulation Compact. This act is
intended to promote and to protect the interests
of consumers of individual and group annuities,
life insurance, disability income, and long-term
care insurance products and to develop uniform
standards for insurance products covered under
the compact.
In addition, the act establishes an Interstate
Insurance Product Regulation Commission. To
the writer’s knowledge, this commission has not
been yet established. The act became effective
January 10, 2007.
Public Act 510 of 2006 amends MCL 55.271
Notaries
The act provides that once a licensed attorney is granted an appointment as a notary public, the secretary of state shall send a re-appointment application to the licensed attorney at least
90 days before the expiration of the current appointment, and it shall contain a certiﬁcation to
be completed by the attorney certifying that he
or she is still a member in good standing with the
state bar. The requirement of ﬁling a bond does
not apply to a licensed attorney at law.
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fore the joint tenancy was initially created is not
an action that uncaps the real property tax assessment.
House Bill 4236 would allow afﬁdavits to correct errors or omissions related to previously recorded documents.
Senate Bill 1342 would amend EPIC section 1303, 2202, and 3807 to delete dower elections.
Senate Bill 1343 would amend MCL 558.1 to
delete dower.
Senate Bill 1344 would amend MCL 552.101
to eliminate dower in divorces.
NOTE: Senate Bills 1342, 1343, and 1344 are
currently tie-barred.

Harold G. Schuitmaker, of
Schuitmaker, Cooper, Schuitmaker & Cypher, P.C., Paw
Paw, is admitted to the Michigan and Florida bars, practices
in the areas of estate planning
and probate, municipal law,
corporations, and real estate.
Mr. Schuitmaker is a Fellow of
Proposed Legislation
the Michigan State Bar Foundation, and holds
House Bill 4180 would provide a Uniform an AV Peer Review rating and an ICLE Certiﬁcate of Completion in the Probate and Estate
Power of Attorney Act.
Planning Program. He is a member of the ProHouse Bill 4189 would amend MCL bate and Estate Planning Section Council, cur411.427(a)(h) to read as follows: A transfer ter- rently serving as its= Secretary, is on the Probate
minating a joint tenancy between 2 or more per- Forms Committee, and is a former member of
sons which joint tenancy was created before De- the Probate Court Rules Committee. He also
cember 29, 1994, or a transfer creating or ter- formerly served on the State Board of Medicine
minating a joint tenancy between 2 or more per- for 10 years. Mr. Schuitmaker is a member of the
sons which joint tenancy was created on or after National Association of Elder Law Attorneys, the
December 29, 1994, if at least one of the per- Kalamazoo County Bar Association, and the Van
sons was the original owner of the property be- Buren County Bar Association. He also serves in
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numerous civic and charitable organizations. He
is a past president of the Rotary District Foundation, a Level II Certiﬁed Assessing Ofﬁcer with
the State Assessor Board, and a member of the
Chemical Bank Shoreline Kalamazoo Community Board. Mr. Schuitmaker is a regular contributor to the Michigan Probate and Estate Planning
Journal.
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Probate & Estate Planning Council
Q&A
By Shaheen I. Imami and
Patricia Gormely Prince
Question:
If a Decedent Has a New Will or Codicil
Drafted, but Dies Before Having the Opportunity to Execute It, Is It Still a Valid Testamentary Document?
Answer:
The short answer is “maybe.”
Obviously, proponents of a will or codicil prefer to have an original, executed testamentary
document. In fact, the validity of a will or codicil
is generally governed by MCL 700.2502—which
always requires the testator’s signature. However, as we all know, circumstances arise in which
our client only has a copy of the executed testamentary document or, in some cases, a document that was never actually executed by the
decedent. In such cases, MCL 700.2503 provides that:
Although a document or writing added upon a
document was not executed in compliance with
section 2502, the document or writing is treated as if it had been executed in compliance with
that section if the proponent of the document or
writing establishes by clear and convincing evidence that the decedent intended the document
or writing to constitute any of the following:
(a) The decedent’s will.
(b) A partial or complete revocation of the
decedent’s will.
(c) An addition to or an alteration of the decedent’s will.
(d) A partial or complete revival of the decedent’s formerly revoked will or of a formerly revoked portion of the decedent’s will.
(Emphasis added)
As with the last issue’s “Q&A,” this question involves the rules of statutory construction—which
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are well established in Michigan. The overriding
goal of statutory construction is to give “effect to
the intent of the Legislature” and “[n]othing will
be read into a clear statute that is not within the
intent of the Legislature as derived from the language of the statute itself.” In re Estate of Bennett, 255 Mich App 545, 553, 662 NW2d 772
(2003) (citations omitted). The practical effect of
these rules is that a court is bound to apply a
statute, as written, if the language is clear and
unambiguous. See Bennett, 255 Mich App 553.
With these rules in mind, it is clear that the
deciding factor in determining the validity of an
unsigned document that purports to be a will or
codicil is the decedent’s intent with regard to the
document. If the proponent can establish with
clear and convincing evidence that the decedent
intended for the document to be the decedent’s
will, codicil, or testamentary revocation, then
the proponent should prevail and the document
should be admitted to probate. The key in such
cases is the level of proof required. “Among the
defects in execution that can be excused, the
lack of a signature is the hardest to excuse.”
See Restatement of Law Third, Property (Wills
and Other Donative Transfers), § 3.3, Comment b, p. 218. The “clear and convincing” standard is exceptionally high and exceeded only by
the criminal standard of “beyond a reasonable
doubt.” Given the evidentiary burden, practitioners should use caution when relying on MCL
700.2503 in order to remain compliant with the
statutes and court rules governing unsupported
or frivolous pleadings.
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Shaheen I. Imami, of Patricia
Gormely Prince PC, Farmington Hills, practices in the areas
of contested probate litigation,
estate planning and administration, general civil litigation,
and mediation. He is a council
member of the Probate and
Estate Planning Section and a
regular member of the Business Law and Alternative Dispute Resolution Sections of the State
Bar of Michigan. Mr. Imami is a contributor to
Michigan Probate Litigation: A Guide to Contested Matters (ICLE 2d ed 2000 & Supps) and has
been a contributor and speaker for ICLE on topics involving estate administration and contested
probate litigation. He also cowrote the article,
“The Probate Judge Ordered Mediation—Now
What?” for the Fall 2002 issue of the Michigan
Probate and Estate Planning Journal. Mr. Imami
has completed ICLE’s 40-hour mediation training and is a certiﬁed general civil mediator.
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bate and estate sections of Callaghan’s Michigan Pleading and Practice. She has taken the
ICLE 40-hour mediation training and has been
appointed to the court lists in Wayne and Oakland County Probate Courts, as well as many of
the other circuit and probate courts in the state.
She has served as a speaker at ICLE seminars
in the areas of estate and tax planning. In addition, Ms. Prince has also appeared as a guest on
the television show Due Process and has been
interviewed in the Detroit Free Press on probaterelated matters.

Patricia Gormely Prince, of
Patricia Gormely Prince PC,
Farmington Hills, practices in
the areas of probate and estate planning, tax planning,
estate administration, and related contested probate matters. She is a current member and past chairperson of
the Probate and Estate Planning Council of the
State Bar of Michigan. She is also a member of
the Women Lawyers Association of Michigan
and the Real Property, Probate, and Trust Law
Section of the American Bar Association. Ms.
Prince is a past editor of the Michigan Probate
and Estate Planning Journal, a chapter author
of Michigan Probate Litigation: A Guide to Contested Matters (ICLE 2d ed 2001), coauthor of
“How to Protect the Protected Person,” 75 Mich
BJ 1296 (1996), and a former supplement author for Lawyers Cooperative Publishing Company. Ms. Prince is also a consultant for the pro59
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Ethics and Unauthorized Practice of
Law—Unauthorized Practice, Ethics
and Image
By Ramon F. Rolf, Jr. and W. Josh Ard
We took a hiatus in last month’s Journal from
writing our Ethics article. We would like to thank
Victoria V. Kremski and Catherine M. O’Connell,
of the State Bar of Michigan (SBM), who provided us an excellent overview and update on
the State Bar’s continuing efforts to combat the
unauthorized practice of law.
Below is a discussion of two recent SBM ethics opinions and a 2007 court of appeals case
related to mediation.
Ethics Opinion RI-339
As is the case with many ﬁnancial service
businesses, there is now a blurring between the
stockbroker, insurance agent, accountant, and,
yes, the lawyer. RI-339 involved an opinion request by a lawyer asking if a referral fee from an
insurance agent violated the ethical rules. The
ethics opinion held that a lawyer may accept a
fee for referring a client to an insurance company, provided the client consents in writing following the lawyer’s full disclosure of the lawyer’s interest to the client and the client is advised that
the client may seek services from other insurers
and should obtain independent counsel before
deciding to seek services from that insurer. The
ethics opinion speciﬁcally superseded opinion
RI-146 that held that a lawyer may not accept
a percentage of a broker’s commission as a referral fee because it would be a conﬂict of interest under MRPC 1.7(b), which states: “a lawyer
shall not represent a client if the representation
of that client may materially be limited…by the
lawyer’s own interests unless the lawyer reasonably believes that representation will not be
adversely affected and the client consents after
consultation.” It now seems clear that attorneys
in Michigan may receive a direct fee or referral
fee for investment advisory services, as well as
fees for selling insurance products. What is less
60

clear is the extent of disclosure to the client that
is now required by the attorney who is receiving
either a referral fee or a fee for directly providing
non-legal services. In citing RI-317 related to a
referral fee from an investment advisory ﬁrm, the
Committee opined:
Provided written disclosure is made to the client regarding the nature and extent of the relationship with the advisory ﬁrm, including the
referral fee, and the client is advised of the
right to seek services from other investment
advisors and to obtain independent counsel
before deciding whether to choose this advisor, the client may make an informed decision
and consent to the referral fee. Because of the
lawyer’s ongoing ﬁnancial interest in the fees
paid to the advisory ﬁrm and that the lawyer is
an agent of the advisory ﬁrm, full written disclosure should include (among other things)
that the lawyer cannot render legal advice to
the client if disputes or differences arise between the advisory ﬁrm and the client.

If the investment or insurance product does
not work, the lawyer should have a disclosure that
complies with the requirements cited above.
Ethics Opinion RI-342
This ethics opinion conﬁrms what most of us
have thought for some time—that is a lawyer
who undertakes representation at the request
of a ﬁduciary in a situation involving an estate,
trust, conservatorship, or guardianship represents the ﬁduciary not a ﬁctional entity to which
the ﬁduciary owes its duties. The ﬁduciary under the facts has a conservator. The committee
also made reference to 700.484, of the Revised
Probate Code, now MCL 700.5423(2)(z), in the
Estates and Protected Individuals Code (EPIC).
EPIC states the ﬁduciary may “employ an attorney to perform necessary legal services or to advise or assist the conservator in the performance
of the conservator’s administrative duties…”
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Agreement or No Agreement—
Mediation

Ramon F. (Fred) Rolf, Jr., of
Currie Kendall PLC, Midland,
practices in the area of proA very recently unpublished Michigan Court of
bate and estate planning. He
Appeals opinion, Seman v Graham, No 265969,
is a member and past chair2007 Mich App LEXIS 1318 (May 22, 2007),
person of the Probate and
concerned a medical malpractice case that was
Estate Planning Section’s Unmediated. The parties at mediation agreed to
authorized Practice and Mulsettle the case. However, the mediated agreetidisciplinary Practice Comment was not put in writing and not signed by mittee. Mr. Rolf also is a past president of the
the parties. The defendant’s attorney drafted a Northeastern Michigan Estate Planning Council
settlement letter conﬁrming the mediated reso- and a Fellow of the American College of Trust
lution and tendered the amount agreed to. The and Estate Counsel.
plaintiff’s counsel refused to sign the letter and
returned the uncashed check.
The case turned on MCR 2.507, which proW. Josh Ard of Howard & Howvides:
ard Attorneys PC, Ann Arbor,
An agreement or consent between the parties
or their attorneys respecting the proceedings
in an action, subsequently denied by either
party, is not binding unless it was made in
open court, or unless evidence to the agreement is in writing, subscribed by the party
against whom the agreement is offered or by
that party’s attorney.

Michigan, practices in the areas of elder law, probate law,
consumer law, and administrative law. Mr. Ard specializes in special needs planning
and planning and dealing with
incapacity. Former chair of
The court of appeals held that “even though the Elder Law and Advocacy Section, the Conan oral agreement may meet the requirements sumer Law Section, and the Legal Education
of a contract, it is nonetheless unenforceable and Professional Standards Committee of the
in a court of law unless it also satisﬁes MCR State Bar of Michigan, Mr. Ard is currently chair
2.507(H). The Seman case reminds Fred Rolf of the Standing Committee on the Unauthorized
of a family mediation related to co-owned real Practice of Law. He also formerly served as the
property in which he was recently involved. After research attorney at Thomas M. Cooley’s Sixty
several meetings and much angst, a resolution Plus Elderlaw Clinic. Mr. Ard is vice president of
was achieved by the family members. Like the the Ingham County Bar Association and adminfacts in Seman, the agreement was not memori- istrator of the probate, elder law, and consumer
alized in writing and was not signed by the fam- law lists for the State Bar.
ily members. Since one of the “agreeing” family
members had second thoughts, an oral agreement related to real property was not enforceable.
The moral is whether you are involved in a formal mediation or an informal mediation have the
terms of the agreement put in writing and signed
by all the parties.
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A View from the Bench
By Hon. Michael F. Skinner
Quite Frankly, My Dear [Counsel],
I do Give a Damn!
As a trial judge, I regularly see examples of
good oral advocacy by attorneys in my courtroom. Sadly, I see as many examples of poor
oral advocacy. These latter problems range from
bad trial technique to misuse of the English language. My goal in writing this article is to point
out some of the more glaring errors in hopes of
improving attorney effectiveness both in and out
of the courtroom. I hope the reader accepts this
criticism constructively, for it is in that spirit with
which it is given.
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laries. The same advice applies to similar phrases such as “quite honestly” and “to tell the truth.”
Attorneys should trust in their abilities to convey
sincerity without resort to this sort of rhetorical
puffery.
Mind Your Grammar, Please

I recognize that in the courtroom, under the
scrutiny of judge and jury, attorneys do not often use perfect grammar. Indeed, they rarely use
complete sentences. Anyone who has read a
transcript can attest to this fact. However, many
attorneys have fallen into speaking habits that
convey a negative impression of the speaker.
The more professional and intelligent counsel
appears, the more effective he or she will be in
dealings with the court and opposing counsel. If
a lawyer gives the impression of being unpre“Quite Frankly”
pared, uneducated, or unprofessional, then opJames Fenimore Cooper wrote: “The com- posing attorneys are more likely to take a case
mon faults of American language are an ambi- to trial and will be more demanding during settion of effect, a want of simplicity and a turgid tlement negotiations. Judges and juries will be
abuse of tense.”1 Cooper’s words are as true to- less likely to agree with his or her arguments.
day as they were in 1838. Although I rarely hear One’s vocabulary is a huge part of how one is
a turgid abuse of tense, I often hear language perceived by others. If one does not sound edafﬂicted with an ambition of effect. For example, ucated, one will not be perceived as educated.
many attorneys begin their sentences with “Quite Using proper grammar is essential. As Edgar Alfrankly.” When I hear this phrase, I immediately len Poe wrote: “A man’s grammar, like Caesar’s
wonder why the speaker feels the need to prop wife, must not only be pure, but above suspicion
up his or her credibility. I suspect attorneys use of impurity.”2 One error I ﬁnd particularly irritating
the phrase to invest the statement that follows is the improper plural. More attorneys than not
with added gravitas. Unfortunately, it has the op- say “guardian-ad-litems” as opposed to “guardposite effect. It suggests the speaker is not ordi- ians-ad-litem.” This is like saying “brother-innarily frank or the statement cannot stand on its laws” instead of “brothers-in-law.” It is incorrect.
own. The effect is exacerbated when the speak- Likewise, too many attorneys do not know what
er clears his throat just before uttering the of- to call the grantee of a power of attorney. They
fending phrase. Some even drop their voices an usually call that person the “power of attorney.”
octave for enhanced gravity. These techniques The person appointed to handle the affairs of ando not help; they merely tell me the lawyer or the other is not a “power”; he or she merely holds
statement needs more than the ordinary dose of the power.3 The correct term is “attorney-in-fact.”
credibility. In my opinion, the phrase has become You might as well say “orientate” for “orient” or
meaningless through overuse. It has evolved “administrate” instead of “administer”. Attorney
into the harbinger of a statement that needs bol- fees are based, in part, on compensating counstering in advance. I urge all lawyers to perma- sel for years of higher education. Give the client
nently remove “quite frankly” from their vocabu- his or her money’s worth.
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“Just One Question, Your Honor”

by opposing counsel. I use the term “disguised”
because, in my view, it is not a proper objecThis statement ranks right up there with “The
tion. The only rule of evidence that might authocheck is in the mail.” I almost never hear this
rize such an objection is MRE 403. This rule alsentence followed by only one question. Queslows the court to exclude relevant evidence by
tions beget answers that usually beget more
consideration of undue delay, waste of time, or
questions. What the attorney who says this realneedless presentation of cumulative evidence.
ly means is that he or she will either (a) ask only
This is exclusively the judge’s responsibility. Atone question if the answer is what the attorney
torneys may rest assured I will stop the repeatwants, or (b) ask a number of questions about ed asking of the same question if doing so beonly one topic. Few lawyers have the discipline comes excessive. Ironically, making and arguing
to ask just one more question. Lawyers who the “asked and answered” objection often uses
promise one more question and then ask ten up more time than if the witness were simply algive the impression they are either liars or poorly lowed to answer. Moreover, allowing the witness
prepared. One can impress the court and the cli- to answer a question previously asked normally
ent by doing what one promises. It is better to does not hurt the objector’s case. In those situsimply drop this phrase from one’s vocabulary. A ations, the objection is obviously being made for
related problem occurs when lawyers who, when some purpose other than to elicit relevant testiasked if they have anything more to say, answer mony, such as to harass the witness or throw op“No, Your Honor,” and then say something any- posing counsel off balance. If so, then the objecway. At best it sounds like the lawyer has nothing tion is being made for an improper purpose and
really important to say; at worst it sounds like the should not be made.
lawyer has some form of courtroom tic.
“Withdrawn”
Attorney Minutes
I am amazed at how frequently attorneys in
The same attorneys who have difﬁculty with trial ask a question and then withdraw it after opestimating the number of questions they plan to posing counsel objects to it. This always leaves
ask also seem to have trouble estimating time. me with the impression the attorney’s question
In order to plan the remainder of a hearing or was not important or that he or she was not preto schedule enough time for a trial, I often ask pared to defend it. To be effective, lawyers must
each attorney how much time is required to com- be appear conﬁdent and prepared. They should
plete his or her case. Lawyers are, with few ex- not ask a question unless willing to defend it
ceptions, extremely optimistic in their time esti- against an objection. Likewise, lawyers should
mates. They almost always underestimate the never abandon an objection to an opponent’s
time a task will take to complete. In my experi- question. Caving in makes one look like the obence, attorney minutes are like football minutes. jection was without merit and that the opponent
Each attorney minute must be multiplied by a won the skirmish. Do not make an objection unfactor of three in order to equal real time. For at- less you are prepared to fully and zealously artorneys who habitually say “Just one question,” I gue it. Making yourself look weak does not help
multiply by four.
your case.
“Asked and Answered”

“Now You Testiﬁed on Direct That . . .”

One of the most irritating phrases I hear in a
trial is “asked and answered.” It usually comes
disguised as an objection to a question asked

Some lawyers habitually cross-examine the
opposing party by repeatedly conﬁrming what
the witness said on direct examination and then
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asking a question about it. This technique, if one
can call it that, simply bolsters what the witness
said on direct. Why on Earth would any good attorney do that? The answer is: a good attorney
would not. There are only two situations when a
cross-examiner should repeat what the witness
said on direct. If the witness said something that
hurts the opposing party’s case, having the witness repeat it is a good idea. Secondly, when the
cross-examiner plans to spring a trap on the witness, it makes sense to reinforce what the witness said on direct examination. However, both
of these situations are rare. I suspect attorneys
who regularly bolster the opponent’s direct testimony on cross-examination are either inexperienced or insecure. I advise attorneys to simply
ask the question you want to ask. Do not underestimate the trier of fact. You can assume the
judge and jury will recall the gist of the direct testimony from the context of your question. Do not
help your opponent.
Conclusion
I hope the attorneys who read this article will
indulge in a bit of self-examination before their
next court appearance. Should any of my comments apply to them, I urge them to consider my
advice. After all, only the mediocre are always at
their best.4
Notes
1. The American Democrat, J.F. Cooper, 1838.
2. Marginalia, E.A. Poe, 1844-49.
3. Actually, I am the power.
4. Jean Giraudoux, 1882-1944.
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Hon. Michael F. Skinner is a
judge with the Eaton County Probate Court, Charlotte,
Michigan. He is past president
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Probate Judges Association
and is an adjunct professor at
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Judge Skinner has served as
a member of the Michigan Child Support Formula Subcommittee and the Michigan Victims
Compensation Commission. His articles have
been published in various legal journals and law
reviews.
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ICLE Products of Interest to Probate Practitioners
Books
Michigan Medicaid Planning Handbook

New Book!

By Douglas G. Chalgian
Price:

Print Book
ICLE Partners:

0-4 Attorneys

$135.00
$121.50

Online Book
ICLE Partners:

$95.00
$85.50

Michigan Probate Sourcebook, Third Edition
Price:

Print Book
ICLE Partners:

Online Book
ICLE Partners:

Product #: 2006552630

Just Supplemented and Now Online!

0-4 Attorneys

$135.00
$121.50

5+ Attorneys

$145.00
$130.50

$95.00
$85.50

5+ Attorneys

$145.00
$130.50

MIchigan Revocable Grantor Trusts, Second Edition

Product #: 2000556515

Just Supplemented!

Edited by Richard C. Lowe and Christine M. Savage
Price:

Print Book
ICLE Partners:

0-4 Attorneys

$135.00
$121.50

Online Book
ICLE Partners:

$95.00
$85.50

5+ Attorneys

$145.00
$130.50

Product #: 200556520

Upcoming ICLE Seminars
4th Annual Solo and Small Firm Institute

Seminar #: 2007CI13860

ICLE and the State Bar of Michigan join together to offer practice management, technology training, substantive
law updates, and training for paralegals—tailored to the needs of solo and small ﬁrms.
Dates: September 26-28, 2007
Price: $185.00

Location: Grand Rapids – DeVos Place/Amway Grand
Thursday Only: $95.00
Friday Only: $95.00!

Fundamentals of Estate Planning

Seminar #:2007CR6538

Co-Sponsored by the Probate and Estate Planning Section of the State Bar of Michigan
Designed for attorneys who are new to estate planning, this seminar provides a comprehesive overview of client management, document drafting, taxation, and other practical issues for attorneys new to estate planning.
Date: October 24, 2007
General fee: $195.00
Co-Sponsor Member: $175.00

Location: Plymouth – The Inn at St. John’s
Lawyers 0–3 years in practice: $50.00
ICLE Partners: Free!
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State Bar of Michigan
Members of Section Council—2006–2007
Ofﬁcers
CHAIRPERSON:
Douglas A. Mielock
Foster Swift Collins & Smith PC
313 S. Washington Sq.
Lansing, MI 48933-2144
CHAIRPERSON-ELECT:
Lauren M. Underwood
32100 Telegraph, Ste. 200
Bingham Farms, MI 48025

VICE-CHAIRPERSON:
Nancy L. Little
2125 University Park Dr.,
Ste. 250
Okemos, MI 48864
SECRETARY:
Harold G. Schuitmaker
181 West Michigan Ave, Ste. 1
Paw Paw, MI 49079

TREASURER:
George A. Cooney, Jr.
30445 Northwestern Hwy.,
Ste. 250
Farmington Hills, MI 48334

Council Members
TERM EXPIRES 2007:
Sebastian V. Grassi, Jr.
888 W. Big Beaver Rd.,
Ste. 750
Troy, MI 48084
Amy N. Morrissey
345 S. Division St.
Ann Arbor, MI 48104
Rebecca A. Schnelz
1200 N. Telegraph Rd.
Pontiac, MI 48341
Thomas F. Sweeney
255 S. Old Woodward,
3rd Floor
Birmingham, MI 48009
Marlaine C. Teahan
2125 University Park Dr.
Ste. 250
Okemos, MI 48864
Joan C. Von Handorf
8292 E. 12 Mile Rd.
Warren, MI 48093
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TERM EXPIRES 2008:
Daniel E. Cogan
2723 S. State St., Ste. 210
Ann Arbor, MI, 48104
John R. Dresser
112 S. Monroe St.
Sturgis, MI 49091
Robin D. Ferriby
333 W. Fort St., #2010
Detroit, MI 48226
Mark K. Harder
85 E. 8th St., Ste. 310
Holland, MI 49423
Shaheen I. Imami
31300 Northwestern Highway
Farmington Hills, MI 48334
Richard J. Siriani
30150 Telegraph Rd., Ste. 371
Bingham Farms, MI 48025

TERM EXPIRES 2009:
Douglas G. Chalgian
139 W. Lake Lansing Rd.,
Ste. 200
East Lansing, MI 48823
George W. Gregory
401 S. Old Woodward,
Ste. 456
Birmingham, MI 48009
Ellen Sugrue Hyman
P.O. Box 1023
Okemos, MI 48805
Marilyn A. Lankfer
333 Bridge St., NW
P.O. Box 352
Grand Rapids, MI 49501
James B. Steward
205 S. Main St.
Ishpeming, MI 49849
Robert P. Tiplady II
2723 S. State St., Ste. 400
Ann Arbor, MI 48104
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Ex Ofﬁcio
Raymond T. Huetteman, Jr.
1298 Pepperidge Way
Ann Arbor, MI 48105
Joe C. Foster Jr.
2125 University Park Dr.,
Ste. 250
Okemos, MI 48864
Russell M. Paquette
19701 Vernier Road, Ste. 290
Harper Woods, MI 48225
James A. Kendall
6024 Eastman Ave.,
Midland, MI 48640
James H. LoPrete
40700 N. Woodward Ave.,
Ste. A
Bloomﬁeld Hills, MI 48304
Everett R. Zack
2125 University Park Dr.,
Ste. 250
Okemos, MI 48864
Douglas J. Rasmussen
500 Woodward Ave., Ste. 3500
Detroit, MI 48226
Susan S. Westerman
345 S. Division St.
Ann Arbor, MI 48104
Fredric A. Sytsma
333 Bridge St., NW,
P.O. Box 352
Grand Rapids, MI 49501
Stephen W. Jones
200 E. Long Lake Rd., Ste. 110
Bloomﬁeld Hills, MI 48304

John E. Bos
139 W. Lake Lansing Rd.,
Ste. 200
Lansing, MI 48823
W. Michael Van Haren
111 Lyon St. NW, Ste. 900
Grand Rapids, MI 49503
Robert B. Joslyn
200 Maple Park Blvd., Ste. 201
St. Clair Shores, MI 48081
Robert D. Brower, Jr.
250 Monroe Ave NW, Ste 800
Grand Rapids, MI 49503
John D. Mabley
31313 Northwestern Hwy.,
Ste. 215
Farmington Hills, MI 48334
Raymond H. Dresser, Jr.
112 S. Monroe St.
Sturgis, MI 49091
John H. Martin
400 Terrace St., P.O. Box 900
Muskegon, MI 49443
Patricia Gormely Prince
31300 Northwestern Hwy.
Farmington Hills, MI 48334
Brian V. Howe
8253 New Haven Way,
Ste. 102
Canton, MI 48187
Richard C. Lowe
2375 Woodlake Dr.,
Ste. 380
Okemos, MI 48864

Kenneth E. Konop
840 W. Long Lake Rd.,
Ste. 200
Troy, MI 48098
John A. Scott
1000 S. Garﬁeld, Ste. 3
Traverse City, MI 49686
Dirk C. Hofﬁus
333 Bridge St. NW,
P.O. Box 352
Grand Rapids, MI 49501
Henry M. Grix
38525 Woodward Ave.,
Ste. 2000
Bloomﬁeld Hills, MI 48304
Phillip E. Harter
Calhoun County Probate Court
161 E Michigan Ave
Battle Creek, MI 49014
Michael J. McClory
2 Woodward Ave.,
1307 CAYMC
Detroit, MI 48226-5423
COMMISSIONER LIAISON
Francine Cullari
8341 Ofﬁce Park Dr., Ste. C
Grand Blanc, MI 48439
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Probate and Estate Planning Section
2006-2007 Committee Assignments
Editor’s note: The Probate and Estate Planning Council welcomes your participation on committees. If you
are interested in serving on any of the committees listed below, please contact Douglas A. Mielock, Chair, or
the chair of the committee on which you would like to serve.
INTERNAL GOVERNANCE
Henry Grix, Chair
Hon. Phillip E. Harter,
Chair Elect
BUDGET
Mission: To develop the annual
budget and to alert Council as to
revenue and spending trends.
Douglas A. Mielock, Chair
Lauren M. Underwood
BYLAWS
Marilyn K. Lankfer, Chair
MICHAEL W. IRISH AWARD
Mission: To honor a practitioner
(supported by recommendations
from his or her peers) whose
contributions to the Section reﬂect
the high standards of professionalism
and selﬂessness exempliﬁed by
Michael W. Irish.
Brian V. Howe, Chair
John H. Martin
Patricia Gormely Prince
Fredric A. Sytsma
LONG-RANGE PLANNING
Mission: To reﬁne the Section’s
Strategic Plan through periodic
review and to identify priorities and
methods for implementing those
priorities so as to meet the evolving
needs of Section members.
Hon. Phillip E. Harter, Chair
Dirk C. Hofﬁus, Ex-Ofﬁcio
NOMINATIONS
Mission: To select nominees for
Council who are committed to
the probate and estate planning
practice and who are candidates
for leadership of our diverse and
changing Section.
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Kenneth E. Konop, Chair
John A. Scott
Dirk C. Hofﬁus
RELATIONS WITH STATE BAR
Mission: To monitor and report to
Council on developments at the State
Bar that affect our practice.
John R. Dresser, Chair
Kimberly M. Cahill
Douglas G. Chalgian
ANNUAL MEETING
Mission: To arrange the annual
meeting at a time and place and
with an agenda that will accomplish
necessary Section business and will
address, as appropriate, matters
of professional concern to the
Membership.
Hon. Phillip E. Harter, Chair
Christopher L. Edgar
Shaheen I. Imami
Wendy Parr
Michael Witzke
EDUCATIONAL AND
ADVOCACY SERVICES FOR
SECTION MEMBERS
Michael J. McClory, Chair
Sebastian V. Grassi,
Vice Chair
AMICUS CURIAE
Mark K. Harder, Chair
CONTINUING EDUCATION AND ANNUAL
PROBATE SEMINAR
Michael J. McClory, Chair
Elaine M. Cohen
J. Thomas MacFarlane
Amy N. Morrissey
Sheldon J. Stark
SECTION JOURNAL
Nancy L. Little, Chair
Amy N. Morrissey
Wendy M. Parr

Richard A. Shapack
STATE BAR JOURNAL
Sebastian V. Grassi, Jr., Chair
PAMPHLETS
Mission: To determine the need for
pamphlets to assist practitioners
in educating the public, and,
based on such ﬁndings, to update,
develop, and distribute user-friendly
pamphlets.
Kenneth J. Seavoy, Chair
Ellen Sugrue Hyman
George Cooney
Robin D. Ferriby
Lynn L. Marine
ELECTRONIC COMMUNICATION
Mission: To develop the Section Web
site and Listserv and to monitor and
evaluate the content of electronic
communication between and among
the Council and Section Members.
John R. Dresser, Chair
Josh Ard
George Gregory
John D. Mabley
LEGISLATION AND LOBBYING
Christopher L. Edgar, Chair
Harold Schuitmaker, Vice Chair
PRINCIPAL AND INCOME ACT
Mission: To secure passage of the
Uniform Principal and Income Act
in cooperation with the Michigan
Bankers Association and other allies.
John H. Martin, Chair
E. James Gamble
Ramon F. Rolf, Jr.
MICHIGAN TRUST CODE
Mission: To review the Uniform
Trust Code and to determine the

Summer 2007
need for adopting such legislation in
Michigan.
Mark K. Harder, Chair
Christopher Ballard
Douglas A. Chalgian
Daniel E. Cogan
Robin Ferriby
Marilyn K. Lankfer
Douglas A. Mielock
Tess Sullivan
Robert Taylor
Robert Tiplady
Lawrence Waggone
PROFESSIONALISM AND
STANDARDS
Lauren Underwood, Chair
ETHICS
John Bos, Chair
Richard C. Lowe
Susan S. Westerman
UNAUTHORIZED PRACTICE AND
MULTIDISCIPLINARY PRACTICE
Ramon F. Rolf, Jr., Chair
Catherine A. Jacobs
Ellen Sugrue Hyman
Teresa Sullivan
SPECIALIZATION AND CERTIFICATION
Richard A. Shapack, Chair
John E. Bos
George Gregory
Mark Harder
Sebastian V. Grassi, Jr.
PRACTICE MANAGEMENT
Mission: To determine whether, based
upon the Council’s strategic planning,
speciﬁc programs should be developed
to assist Section members with practice
management issues, and, if so, how
best to address such issues, possibly
in conjunction with existing State Bar
resources.
Lauren Underwood, Chair
John Dresser
Michael Hughes
ADMINISTRATION OF JUSTICE
CONTESTED AND UNCONTESTED PROBATE
PROCEEDINGS
Mission: To monitor forms, procedures,
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standard jury instructions, and legislation
so as to facilitate the administration
of prompt and consistent justice in
contested and uncontested probate court
proceedings and through alternative
dispute resolution.
Hon. Phillip E. Harter, Chair
Shaheen I. Imami
Lynn L. Marine
Michael J. McClory
Hon. John R. Monaghan
Ramon F. Rolf, Jr.
Richard Siriani
UNIFORMITY OF PRACTICE
Mission: To determine local practice
issues that could be conformed to a
standard of Michigan probate and
trust practice and to work with probate
registers and other stakeholders in
achieving uniformity of probate and trust
practice throughout the state.
Sebastian V. Grassi, Jr., Co-Chair
Joan Von Handorf, Co-Chair
John E. Bos
Lisa Langton
Jean A. Mahjoory
Cindy Rude
Richard Siriani
PRACTICE ISSUES, RELATED
AREAS, AND LIAISONS
CHARITABLE GIVING/EXEMPT
ORGANIZATIONS
Mission: To educate practitioners about
charitable giving and to determine the
need for Michigan legislation authorizing
exempt organizations to serve as trustees
of charitable trusts.
Robin D. Ferriby, Chair
Duane Tarnacki
Andrew Payne
Tracy Sonneborn
Richard Shapack
TRANSFER TAX
Mission: To monitor developments
regarding transfer taxes, particularly
at the state level, and to recommend
any appropriate action for the state of
Michigan
George W. Gregory, Chair
Robin Ferriby

Sebastian V. Grassi, Jr.
Thomas F. Sweeney
GUARDIANSHIPS AND CONSERVATORSHIPS
Mission: To identify and to participate
in arriving at practical solutions to
perceived and actual abuses under
current law and court rules.
Hon. Phillip E. Harter, Chair
Hon. John Monaghan
Douglas A. Chalgian
John Dresser
Lisa Langton
Lynn Marine
Michael McClory
BUSINESS LAW AND BUSINESS LAW
SECTION LIAISON
John R. Dresser, Chair
ELDER LAW AND LIAISON TO ELDER LAW
SECTION
Mission: To determine the issues
between the Elder Law Section and the
Probate and Estate Planning Section, and
with the Council, to develop a process to
resolve those issues.
Douglas A. Chalgian, Chair
FAMILY LAW FAMILY LAW SECTION
LIAISON
Diane L. Bernick, Chair
REAL PROPERTY LAW AND REAL
PROPERTY LAW SECTION LIAISON
Richard A. Shapack, Chair
TAX AND TAX SECTION LIAISON
Shirley A. Kaigler
TRUST INSTITUTIONS AND LIAISON WITH
MICHIGAN BANKERS ASSOCIATION
Teresa Sullivan
Daniel E. Cogan
LIAISON TO THE COURT RULES AND
FORMS COMMITTEE
Harold Schuitmaker
LIAISON TO THE STATE BAR
Kimberly M. Cahill
LAW SCHOOL LIAISON
Josh Ard
COMMITTEE ON SPECIAL PROJECTS
George W. Gregory, Co-Chair
Christopher L. Edgar, Co-Chair
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SCHEDULE OF MEETINGS OF
THE PROBATE AND ESTATE PLANNING SECTION
Date

Place

September 29, 2007

University Club, Lansing

October 26, 2007

Annual Council Dinner,
Detroit Historical Museum

October 27, 2007

Hilton Garden Inn, Detroit

November 17, 2007

University Club, Lansing

December 8, 2007

University Club, Lansing

January 19, 2008

University Club, Lansing

February 16, 2008

University Club, Lansing

March 15, 2008

University Club, Lansing

April 19, 2008

University Club, Lansing

June 21, 2008

University Club, Lansing

