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From the Desk of the Chairperson
By Michael J. McClory
With this article, I am ending
a journey that began 15 years
ago when I attended my ﬁrst
Probate Council meeting. This
is my ﬁnal report as Chairperson. It has been a privilege
to serve you in this capacity
during the 2005–06 year, and
during the prior 10 years as a
Probate Council member and ofﬁcer.
I would like to thank everyone on the Council,
and all the other attorneys who have attended
our meetings and offered input over the past
year. Your questions, suggestions, comments,
complaints, and observations have helped us to
serve you more effectively. In particular, I would
like to acknowledge the outstanding jobs that
several people have done over the course of this
year:
George Cooney and Chris Edgar were the
co-chairs of the Committee on Special Projects. They did an excellent job of moving items
through their committee, including the allocation of extensive time to discussion of the Michigan Trust Code. All of your hard work is greatly
appreciated.
Mark Harder and his entire Michigan Trust
Code Committee have put an extraordinary
amount of time and effort into the ongoing project of drafting a trust code for our state. They
held numerous meetings, teleconferences, and
e-mail exchanges in their effort to create a version of this item that can be introduced as new
legislation. Although much work remains, we
have begun to see the light at the end of the tunnel—the day on which this item will be submitted
as a bill to the Legislature.
Kudos to Harold Schuitmaker, chairperson
of the Legislation Committee. Harold has had to
monitor numerous proposed and contemplated

laws and communicate the Probate Council’s
position to the State Bar, legislative sponsors,
and chairpersons of the appropriate House and
Senate committees. Along with the help of our
lobbyist, Rebecca Bechler, Harold has fulﬁlled
his charge with tact, skill, and diplomacy.
Lauren Underwood did a fantastic job planning and implementing the 46th Annual Probate
and Estate Planning Institute, held in Traverse
City in May and in Troy in June. Lauren put together a great program and dealt with numerous
unforeseen issues that came up at each site.
She even managed to secure good weather by
the end of each seminar.
Sebastian Grassi and Joan Von Handorf
served as co-chairs of the Uniformity of Practice Committee. Through their efforts, court rule
amendments promoting uniformity of probate
practice were approved by the Michigan Supreme Court. Sebastian and Joan also sent out
a uniformity of practice survey to every member
of our Section. They have done a tremendous
amount to promote the uniformity of probate
practice in Michigan.
Speaking of surveys, I would like to thank
Robin Ferriby and the Community Foundation of Southeast Michigan for their generous
funding of a Probate Attorney and Fiduciary Fee
Survey. The survey results will be published in an
upcoming issue of the Probate and Estate Planning Journal. The Foundation’s grant has enabled us to provide a valuable service to Section
members.
Kudos also to Richard Siriani and his Practice Management Committee. Through their
efforts, court rule amendments are being forwarded to the supreme court. These proposals
are designed to clarify and provide additional
guidance regarding the implementation of the
1
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probate court rule amendments issued by the
supreme court on November 15, 2005.
Amy Morrissey has also done an outstanding job with her Contested and Uncontested Probate Proceedings Committee. In addition, Amy
has been involved with the review and recommendation of probate court rules proposed by
other groups. Her committee’s prompt action in
this area enabled the Probate Council to quickly
respond to these proposals and provide timely
input.
Although my time as Chairperson is ending,
I still plan to attend Probate Council meetings.
I am continually amazed that I learn something
new about probate and estate planning law and
procedure at each of these sessions. Every one
of these meetings is a humbling and informative
experience, since it reminds me that I know a lot
less about the probate area than I think I do.
Finally, I wish good luck to my successor,
Doug Mielock.

2
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Federal Legislation Leaves Medicaid Planning in Limbo
By Douglas G. Chalgian
Introduction

2. Length of the Period of Ineligibility

Before the DRA, the period of ineligibility began
on the date of the transfer. Under the DRA, the
penalty period is deferred until the person would
be eligible for Medicaid beneﬁts except for the
application of the divestment penalty period.
For example, Jane Doe gives away an
amount of money that would result in a tenmonth ineligibility period. Four years later, Jane
enters a nursing home, and paying for her care
depletes her assets to the point where she would
otherwise be eligible for Medicaid assistance.
Transfer Penalties
If Jane then ﬁles an application for assistance,
Most signiﬁcantly, the DRA changes the rules she will still have to wait another ten months
that penalize people who transfer assets before before she can receive any beneﬁts. Before the
seeking eligibility for Medicaid beneﬁts to cover DRA, the ineligibility period would have expired
long-term care. Before the DRA, people applying ten months after the transfer was made, years
for Medicaid beneﬁts for long-term care had to before Jane even entered the nursing home.
Although there are legitimate concerns
disclose whether they had given away assets (or
that the application of this new rule will create
sold assets for less than they were worth) within
hardships for people who are innocently making
a set period of time before applying for Medicaid
gifts to charities or helping family members with
assistance. In the language of Medicaid eligibility, expenses, the DRA includes relatively generous
such transfers are called “divestments,” and the hardship exception provisions that should provide
period during which disclosure of divestments is relief for people who transfer assets with no
required is called the “look-back period.” When reason to anticipate a future need for Medicaid
divestments are reported during the look-back assistance. In fact, the hardship exception
period, a phase of ineligibility begins, during language is so broad that this exception may
which time the Medicaid applicant cannot receive undercut the strict application of some of the
Medicaid assistance. The length of this phase is other provisions of the DRA.
a function of the value of the assets given away. 3. Calculating the Period of Ineligibility
The DRA changes the rules relating to
Before the DRA, the formula for calculating
divestments in three important ways:
the penalty period (i.e., the period of ineligibility)
allowed states such as Michigan to round amounts
1. Look-Back Period
of time down, so that penalty periods were based
The look-back period for all transfers is now on whole months. Also before the DRA, penalty
ﬁve years. Before the DRA, the look-back period periods could be calculated separately for
was three years for transfers other than transfers transfers made in separate months. Under the
to a trust, which were subject to a ﬁve-year look- DRA, states may no longer round down and must
back.
now calculate penalty periods based on fractions
On February 8, 2006, President Bush signed
into law the Deﬁcit Reduction Act of 2005 (DRA),
a massive piece of legislation that requires states
to signiﬁcantly change some Medicaid eligibility
rules. At the time of writing, Michigan had yet to
implement any of the changes mandated by the
DRA, and it was unclear when it would do so. As
passed, the DRA changes the law in several key
areas.
1
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of months. In addition, the DRA authorizes states
to aggregate transfers made in separate months
and to calculate the penalty period based on the
aggregated amount.
The DRA transfer rules apply to all transfers
made after February 8, 2006. All transfers before
that date would be treated under the old rules.

then seek Medicaid assistance. The Michigan
legislature will need to act to establish such a
partnership program here; as of the date of this
article, this has not happened.
Conclusion

The DRA has brought many other changes to
Medicaid eligibility rules that are not addressed in
The Homestead Cap
this brief overview. There are also many aspects
The residence or “homestead” of a Medicaid of Medicaid eligibility and Medicaid planning
applicant is an exempt asset under Medicaid that are not affected by the DRA. Despite initial
eligibility rules. Before the DRA, a homestead suggestions to the contrary, it is now clear that
of any value was exempt. Under the DRA, a while Medicaid planning as a practice area may
homestead is only exempt if the “equity value” be altered, it will not be eliminated—and may in
of the homestead does not exceed $500,000 (a fact be increased—as a result of the adoption of
cost-of-living adjustment will increase this cap the DRA.
Although the DRA establishes February 8,
over time). States may elect to increase the
homestead value cap to as much as $750,000. 2006, as the date for most of the new rules to
The cap does not apply if the applicant’s spouse, be implemented, it is unclear when Michigan will
disabled child, or child under the age of 21 is begin to impose them. At this time, Michigan Department of Human Services caseworkers proliving in the home.
cessing Medicaid applications continue to rely on
Annuities
the eligibility rules stated in the Program EligibilThe use of annuities in Medicaid planning has ity Manual. Until new rules are adopted, it will not
become a signiﬁcant issue. For Michiganders be known whether the changes will be applied
seeking Medicaid assistance and using annuities retroactively to the date the DRA was adopted.
to protect their assets, recent changes in state
Notes
policy have restricted the use of some types of
commercial annuities. The DRA attempts to im1. 109 Pub L No 171, 120 Stat 4.
pose further restrictions by purporting to require
2. The DRA was controversial in both the U.S. House
the state to be named as a remainder beneﬁciary and Senate, passing both bodies by only the slimmest of
on some annuities. However, due to the confus- margins. Further, apparent procedural errors in the manner
ing manner in which these DRA provisions are in which the bill was passed and signed into law have given
written, it appears that the new limits may only rise to multiple lawsuits challenging its constitutionality.
For the purposes of this article, we will assume the DRA
apply in relatively few situations.
is the law.
Long-Term-Care Insurance
The authors of the DRA were clearly interested
in promoting the purchase of long-term-care
insurance. Accordingly, the DRA authorizes
states to establish public-private partnerships
that would allow people who purchase enough
qualiﬁed long-term care coverage to protect
more of their assets in the event that they use
up their long-term-care insurance beneﬁts and
4
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Douglas G. Chalgian, of
Chalgian & Tripp Law Ofﬁces PLLC, East Lansing,
practices in the areas of elder
law, estate planning, special
needs planning, and probate
litigation. Mr. Chalgian specializes in Medicaid planning,
guardianships and conservatorships, and will and trust contests. A member
of the National Association of Elder Law Attorneys, he is a Certiﬁed Elder Law Attorney by the
National Elder Law Foundation. Mr. Chalgian is
a member of the Probate and Estate Planning
Section Council of the State Bar of Michigan and
is a former chair of the Bar’s Elder Law and Advocacy Section. He is a regular speaker on elder law issues for ICLE and other organizations,
and a previous contributor to the Michigan Probate and Estate Planning Journal, as well as the
Michigan Bar Journal, the Elder Law Advocate,
and Michigan Lawyers Weekly. Mr. Chalgian
also is a coeditor and chapter author for Advising
the Older or Disabled Client (ICLE 3d ed 2004 &
Supp). He is involved in various community activities, including as a member of the board of
directors of the Alzheimer’s Association, Great
Lakes Chapter; the Huntington’s Disease Association, Michigan Chapter; the Michigan Society
of Gerontology; and the Thomas M. Cooley Law
School’s Sixty Plus, Inc., Elderlaw Clinic.
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Michigan Irrevocable Life Insurance Trusts After the Chawla Decision:
Satisfying the Insurable Interest Requirement
By Kenneth W. Kingma
Introduction
The irrevocable life insurance trust (ILIT) is
a valuable and commonly used estate planning
tool. An ILIT can be beneﬁcial for clients having
liquidity needs at death due to support obligations
for dependants or transfer taxes imposed on
assets held outside the ILIT.
Federal transfer tax issues with respect to
an ILIT have been settled for years. Thus, with
proper drafting, federal transfer taxation can be
reduced or eliminated by (1) using Crummey
withdrawal rights for federal gift tax purposes, (2)
preventing the settlor from having any “incidents
of ownership” or “retained interests” in trust
assets for federal estate tax purposes, and (3)
allocating the settlor’s “GST exemption” to trust
assets for federal generation-skipping transfer
tax purposes. However, a recent decision has
startled estate planners by questioning whether
the trustee of an ILIT has an insurable interest
under state law when acquiring a life insurance
policy on the settlor’s life.
1

2

3

The Chawla Decision
In Chawla v Transamerica Occidental Life
Insurance Co, the decedent, Harald Geisinger,
applied for a $1 million life insurance policy on
May 4, 2000, and listed his close friend and
business associate Vera Chawla as owner and
beneﬁciary of the policy. The insurer refused
to issue the policy because Chawla did not
have an insurable interest in decedent’s life.
Decedent changed the owner and beneﬁciary of
the policy to the Harald Geisinger Special Trust,
a preexisting irrevocable trust. Decedent and
Chawla were co-trustees of the trust and were
also its income and remainder beneﬁciaries,
respectively. Decedent died on September 23,
2001, at which point the insurer rescinded the
policy, refunded the premiums, and alleged that
4

6

material misrepresentations had been made in
the life insurance application and that the trust
lacked any insurable interest in decedent’s life.
The United States District Court ruled in favor
of the insurer on both counts. The court noted
that, under Maryland law, the trust, as beneﬁciary,
had to have an insurable interest in decedent’s
life. An insurable interest exists under Maryland
law if one is “related closely by blood or law” or
has “a lawful and substantial economic interest
in the continuation of the life, health, [or] bodily
safety of the individual.” The trust, according to
the court, could not satisfy the economic interest
test because it stood to merely enhance its value
by reason of decedent’s death and suffered
no detriment, pecuniary or otherwise, upon
decedent’s death.
The United States Court of Appeals for the
Fourth Circuit afﬁrmed the district court on the
material misrepresentation count but vacated
its decision on the insurable interest count.
According to the Fourth Circuit, the lower court’s
reasoning could be interpreted to mean that a
trust can never possess an insurable interest
in a person’s life under Maryland law, a ruling
that could signiﬁcantly impact how life insurance
companies transact business in Maryland. The
Fourth Circuit determined that the district court’s
alternative ruling on insurable interest was
unnecessary, and that the court should have
exercised judicial restraint when faced with a
novel state law issue of vital concern.
However, as one commentator has noted
with respect to Chawla, the Fourth Circuit’s decision to vacate the district court’s insurable interest ruling expresses no view on the substantive
law and therefore leaves unresolved the issue
of insurable interest. Consequently, Chawla is
causing estate planners to revisit the insurable
interest requirement under applicable state law
5
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an ILIT may be a beneﬁciary or assignee of a life
insurance policy on the settlor’s life regardless of
whether the trustee has an insurable interest in
the settlor’s life.
However, whether a trustee can purchase a
life insurance policy on the settlor’s life depends
Public Policy on Wagering Contracts
on whether the trustee has an insurable interest
Life insurance policies that constitute wager in the settlor’s life. Generally speaking, an
policies are against public policy. A wager policy insurable interest is based on (1) an expectation
is a mere speculative contract upon the life of of an advantage or beneﬁt that can be computed
the insured where there is a direct interest in the monetarily, or (2) natural affection that is
policy’s early termination. In other words, if the considered more powerful at protecting the life
party taking the life insurance policy is directly of the insured than any other consideration. In
interested in the early death of the insured, the the words of Justice Field, “in all cases there
policy has a tendency to create a desire for the must be a reasonable ground, founded upon
event. That policy, independent of any statute the relations of the parties to each other, either
on the subject, is condemned as being against pecuniary or of blood or afﬁnity, to expect some
public policy.
beneﬁt or advantage from the continuance of the
The concept of insurable interest arose to curb life of the assured.”
the use of wager policies. A life insurance policy
Michigan Insurable Interest Law
issued to one who has no insurable interest in
the life of the insured is void in Michigan as a
In determining what an insurable interest is
wager policy. Only the insurer, however, may in Michigan, the Insurance Code must be conassert the lack of an insurable interest, and the sulted, particularly Chapter 22, “The Insurance
insurer does not waive this defense by accepting Contract,” which lists the following insurable
premiums.
interests:
Whether an insurable interest exists with respect to a life insurance policy is mitigated in 1. A husband may insure his life for the beneﬁt
of his wife or any of his children;
two respects. First, life insurance polices are, by
statute, incontestable after two years, except as 2. A married woman, individually or “in the
to certain speciﬁed defenses that do not include
name of any third person as her trustee,”
lack of an insurable interest. Thus, if the trustee
may insure the life of her husband or “any
of an ILIT acquires an insurance policy on the life
other person;”
of the settlor or any other person and the incontestability period is satisﬁed, an insurable inter- 3. An employer may insure the lives of its
ofﬁcers, directors, management, nonest is deemed to exist. Second, section 2207(2)
management, and retired employees,
of the Michigan Insurance Code of 1956 (the Insubject to the employee’s consent; and
surance Code) appears to allow a beneﬁciary
or assignee of a life insurance policy to be any
4. A 501(c)(3) organization may insure the life
person, including one with no insurable interest
of an individual who gives written consent
in the life of the insured. This statute seems to
to the ownership or purchase of a policy on
follow the holdings of the Michigan Supreme
his or her life.
Court in Dolan v Supreme Council Catholic MuThis list of insurable interests is narrow. It fails
tual Beneﬁt Ass’n and Prudential Insurance Co v
Liersch. Accordingly, it appears that a trustee of to address, for instance, whether an unmarried
and to press for clarifying or remedial legislation
when necessary. This article reviews Michigan
insurable interest law and discusses why clarifying or remedial legislation should be enacted
with respect to an ILIT.
8
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individual with no children may insure his or her
own life for the beneﬁt of his or her estate, or
whether a husband can insure the life of his wife.
One might conclude that common law should
ﬁll the gap regarding other possible insurable
interests, but rules on statutory construction may
not allow the expansion of insurable interests
through common law.
A court might apply the legal maxim expressio
unius est exclusio alterius—the expression of one
thing is the exclusion of another—and prevent
the expansion of insurable interests via common
law. According to the Michigan Supreme Court,
this maxim is a rule of construction that is a
product of logic and common sense. No maxim
is more uniformly used to properly construe
statutes; moreover, it is applied when statutes
are deemed to regulate a matter of public
interest or confer on a public body the power to
perform acts that concern the public interest.
The Insurance Code appears to regulate an
area of public interest and confers authority
on the Commissioner of the Ofﬁce of Financial
and Insurance Services, including the power
to determine the reasonableness of insurance
contracts.
For example, a court might apply this maxim
to the Insurance Code because the Code provides a short list of insurable interests that is
easily justiﬁed under public policy against wager
contracts. A court might also apply this maxim
to the Insurance Code because the Code expressly allows a wife, but not a husband, to use
“any third person as her trustee” to procure insurance on the life of her husband or “any other
person.” This authorization arguably excludes
similar authorization with respect to a husband.
Consequently, a court could apply this maxim to
prevent a husband from having a trustee procure
insurance on his life or the life of another person.
Similarly, the Insurance Code expressly provides
that a trust established by an employer has an
insurable interest in the lives of the employer’s
directors, ofﬁcers, managers, nonmanagement
employees, and retired employees. Under the
26

27

28

29

8

maxim, the authorization granted to an employer
and a married woman to use a trust to obtain insurance arguably excludes similar authorization
for any other person.
There are, however, compelling reasons why
the maxim should not be applied to prevent
common law expansion of the list of insurable
interests. For instance, if the maxim were
applied, it would prevent an unmarried individual
with no children from insuring his or her own life
for the beneﬁt of his or her estate, and would
also prevent a husband from insuring the life of
his wife, because neither scenario is expressly
authorized in the Insurance Code. The Michigan
Legislature could not have intended that result.
Rather, the Legislature must have intended for
common law expansion of the list of insurable
interests, which is arguably shown by (1) a wife’s
ability to procure life insurance on the life of “any
other person,” and (2) the ability of a person
under section 2207(2) of the Insurance Code to
effect insurance “on his own life or on another
life in favor of a person other than himself.” In
other words, the Insurance Code does no more
than deﬁne what constitutes an insurable interest
in certain circumstances. It neither attempts nor
purports to list all forms of insurable interests.
Assuming the Insurance Code allows common
law to expand the list of insurable interests, the
list of insurable interests in Michigan would likely
expand as follows:
30

31

1. An individual would have an insurable
interest in his or her life in favor of his or
her estate.
32

2. A husband would have an insurable interest
in his wife.
33

3. An individual who is dependent on another
for his or her support has an insurable
interest in the life of the person upon whom
he or she is dependent. This is particularly
useful for many of today’s families where
a stepparent supports a stepchild, an aunt
34
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or uncle supports a niece or nephew, or an
in-law supports another in-law.
4. When one desires to purchase life insurance
on another person’s life but is neither
related to nor supports the other person, an
insurable interest exists if it can be shown
that the person acquiring the insurance has
a reasonable expectation of some beneﬁt
or advantage from the continuance of the
insured’s life. This does not need to be
capable of pecuniary measurement.
35

Based on the list above, a trustee of an ILIT
would have to show, when purchasing a life
insurance policy on the settlor’s life, that the
trustee has a reasonable expectation of some
beneﬁt or advantage from the continuance of
the insured’s life. However, as the United States
District Court noted in Chawla, an ILIT has no
interest that would be promoted by prolonging
the settlor’s life and stands to merely enhance
the value of its assets at the settlor’s death
because it would suffer no economic detriment,
pecuniary or otherwise, as a result of the settlor’s
death. That rationale views an ILIT as an entity
for insurable interest purposes rather than as
an aggregation of beneﬁcial interests, although
there is no Michigan case law viewing a trust as
an aggregation of beneﬁcial interests for insurable
interest purposes. If such law were to exist, a
beneﬁciary, rather than a trustee, would need an
insurable interest in the settlor’s life when an ILIT
purchases insurance on the settlor’s life. That may
be difﬁcult to show in certain situations unless
the beneﬁciary is being supported by the settlor.
Consequently, remedial legislation appears to be
appropriate to clarify the insurable interest issue
in Michigan with respect to an ILIT. Other states
have already addressed this issue by enacting
remedial legislation. Remedial legislation would
preserve the ILIT as a viable estate planning tool
and would prevent a trustee of a Michigan ILIT
from having to purchase life insurance on the
settlor’s life in other states whose laws grant the
trustee an insurable interest in the settlor’s life.
36

37

Conclusion
The Chawla case raises an issue to which
many estate planners have not given much consideration in the past. Before Chawla, estate
planners generally assumed that an individual
could establish an ILIT and then have the trustee
acquire insurance on the individual’s life. Amending the Insurance Code to expressly grant an insurable interest in this context would facilitate the
future use of an ILIT in Michigan and obviate the
need for Michigan courts to resolve this issue.
Notes
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Estate Planning for Unmarried Couples:
The Non-Marriage Penalty
By Andrew R. Lee
Introduction

Michigan Rules of Intestacy

Estate planning for unmarried couples,
regardless of the size of their estates, continues
to be important to help them reach their wealthtransfer goals. According to a recent study by the
U.S. Census Bureau, 9.4 percent of all Michigan
households that classiﬁed themselves on the
Census as “couples” were comprised of either
unmarried opposite-sex couples or same-sex
couples. While there are many federal and Michigan rules in place to protect married couples that
may not have properly planned their estates, for
unmarried couples such rules often serve more
to disinherit, rather than to provide for, the signiﬁcant other (referred to generally in this article
as the “partner”). Thus, estate planning for such
couples becomes even more crucial.

When a couple dies without planning either
spouse’s estate, any property that does not have
a beneﬁciary designation or that is not held jointly will be transferred under Michigan’s Rules of
Intestacy. Although this may not be the estate
plan of choice for most couples, for married couples the surviving spouse is partially protected
by being named as a beneﬁciary. For unmarried
couples, however, such rules do not apply, since
intestate succession does not provide any share
for an unmarried partner of the decedent. Thus,
a surviving spouse who had been married to a
decedent for only six months would be afforded
greater protection under this statute than would
an unmarried partner who had been part of a
couple with a decedent for over twenty years.
In fact, the surviving partner in an unmarried
couple may ﬁnd that without proper planning,
upon the death of his or her partner, all of the deceased partner’s assets will go to the decedent’s
parents.

1

The Inability of
Same-Sex Couples to Marry
In 1996, the federal Defense of Marriage Act
(DOMA) was passed to speciﬁcally deﬁne “marriage” as the legal union between one man and
one woman as husband and wife, and to deﬁne
a “spouse” as a person of the “opposite sex” who
is a husband or a wife. DOMA also permits states
to pass their own laws banning same-sex marriages. In 2004, Michigan voters passed Proposal 2 to prevent same-sex marriages in Michigan.
The law here speciﬁcally states that a marriage
can only be between “a man and a woman,” and
that a “marriage contracted between individuals
of the same sex is invalid in this state.” Furthermore, Michigan has indicated that it will not recognize same-sex marriages that took place in
another state.
The decision by opposite-sex partners not
to marry, as well as the inability of same-sex
partners to marry, has signiﬁcant impact on their
ability to plan for their estates.
2

3

4

12

5

6

7

Joint Property—In General
Whether married or unmarried, couples often
ﬁnd it useful to hold property as joint owners.
For instance, assets such as the couple’s home
and primary bank account are often titled jointly.
But once again, the unmarried couple has signiﬁcantly fewer rights and less ability to create
the joint property without causing other potential
planning problems.
Only married couples can own assets as tenants by the entireties. Under this form of ownership, a creditor of only one of the spouses cannot reach this type of asset. Unmarried couples,
however, are limited to joint ownership of assets;
making the partner a joint owner on an asset
subjects that asset to the claims of the other coowner’s creditors.
8
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The law also provides estate planning protection to married couples by assuming that property acquired during the marriage in the names
of both the husband and wife is to be held as
joint owners with full rights of survivorship. With
unmarried couples, in contrast, there is no presumption that the property in the names of both
partners will be held jointly. Therefore, when one
of the partners dies, the deceased partner’s interest in the property might not automatically go
to the surviving partner. Rather, if the property
is deemed to be a tenancy in common without
rights of survivorship, the surviving partner may
ﬁnd that he or she is now a co-owner with another
member of the deceased partner’s family (e.g.,
his or her parents). Thus, without proper estate
planning, interests in tenancies in common will
be distributed through intestate succession.
9

Joint Property—Tax Issues
When an individual adds someone else as a
joint owner of a piece of property, the addition
of that name to the title is considered a gift by
the IRS. For assets like bank or investment accounts, the gift may not occur until the other joint
owner removes funds from the account. In the
married-couple context, the impact of creating a
gift is minimized by the spouses’ ability to make
unlimited gifts to each other without any federal
gift tax effect. For example, if a husband adds
his American wife as a joint owner on property
worth $3 million, there would be no current federal gift taxes owed. However, in the unmarriedcouple context, since an individual can only make
lifetime gifts of $1 million before the imposition of
a federal gift tax, adding the partner to the $3
million property would create a $1.5 million gift,
which would in turn trigger a current federal gift
tax bill of $210,000.
Furthermore, when real property is transferred in Michigan, the transfer can create an uncapping of the taxable value of the property for
purposes of the level of real estate taxes. In determining whether such an uncapping has been
created, however, transfers between spouses
10

11

12

13

are not included in the deﬁnition of a “transfer.”
In contrast, a transfer from one unmarried partner to another would be included in the “transfer” deﬁnition, and adding a partner as a joint
owner could likely uncap the taxable value of the
property. If the property has been held by the donor-partner for many years, this uncapping can
greatly increase the real estate taxes payable on
the property.
14

Personal Representatives and Guardians
If a decedent does not name someone under
a will to serve as his or her Personal Representative, the surviving spouse has the ﬁrst priority
to serve. Thus, even when the married couple
has failed to plan properly, the statute will protect them. For unmarried couples, a partner is
not given priority to serve under the Estates and
Protected Individuals Code (EPIC). However, if
the partner is listed in the will as the Personal
Representative, then the court will give him or
her priority. Therefore, in the unmarried-couple context, it is crucial that the couple prepare
estate planning documents clearly listing who
should serve in this role. Absence of such documentation could place the surviving partner in a
legal battle with his or her deceased partner’s
family regarding who has priority to serve.
When a couple is raising a minor child, the
surviving member of the couple will typically continue to raise the child if the other member of the
couple dies. However, different rules may apply
to married and unmarried couples. For a married
couple, the surviving spouse may be the biological parent of the surviving minor children, or may
have adopted the children, and would therefore
continue to serve as their legal guardian. Since
Michigan does not recognize second-parent
adoptions for unmarried couples, however, one
of the partners in an unmarried couple will not be
the parent or legal guardian of the minor child.
If the partner who is the parent or guardian dies,
the surviving partner does not possess the same
rights as he or she would have had as the natural or adopted parent of the minor. In such a
15

16
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13

Summer 2006

MICHIGAN PROBATE & ESTATE PLANNING

situation, the court may appoint a guardian for
the minor if (1) the minor’s biological parents
have never been married to one another, (2) the
minor’s parent who has custody of the minor dies,
or (3) a relative of the minor petitions the court to
be the guardian. Therefore, if the partner who is
the legal guardian of the child does not properly
name a guardian in his or her will, the surviving
partner could wind up in a legal battle with the
deceased partner’s family over who should get
custody of the minor. This can get very messy,
especially in the same-sex couple context. The
parents of the deceased partner may feel that
their grandchild should be raised in a home with
a heterosexual man and woman, rather than in
the home of a single gay man or gay woman.
Courts in Michigan have considered a guardian’s
sexual orientation when determining custody.
For unmarried couples raising children together, it is thus very important for the partner who is
the parent or guardian to execute a will listing
who should serve as the guardian after his or her
death. Furthermore, if the decedent in this context was not the natural parent of the child, then
the child would not inherit from the decedent under the intestate rules of succession, since the
decedent and the child would not be considered
to be in a “parent and child” relationship under
EPIC. Again, it is very important for unmarried
couples to plan their estates so they are not subject to the rules of intestacy.
18

19

20

partner’s parents, which is often contrary to the
wishes of the ill partner.
In addition, many hospitals allow only “family members” to visit a patient. Hospitals almost
always consider a married patient’s spouse or
child to be a “family member,” rarely denying him
or her the right to visit. Staff may, however, be reluctant to allow visits from partners if the hospital
does not consider an unmarried partner a “family
member.” This is despite the Joint Commission
on Accreditation of Healthcare Organizations’
deﬁnition of “family” as “the person(s) who play(s)
a signiﬁcant role in the individual’s life. This may
include a person(s) not legally related to the individual.” Unmarried couples should execute a
medical directive like a health care power of attorney to ensure that each partner has the right
to be in the hospital room and take part in any
medical decisions.
23

Retirement Accounts

Some company-sponsored retirement plans
allow only an employee’s surviving spouse to be
named as a beneﬁciary, meaning that the surviving partner of an unmarried employee might
not receive the same beneﬁts as the spouse of
a married employee. The surviving spouse in a
married couple also can roll over retirement accounts such as 401(k)s or IRAs into his or her
own IRA. If the decedent spouse is under age
70½, this can mean that the surviving spouse
does not need to start taking distributions from
the retirement account immediately after the
Patient Advocates and
death of his or her spouse. Then, by naming a
Hospital Visitation Rights
new beneﬁciary on his or her own IRA, the surUnder EPIC, an individual can name a patient viving spouse automatically adds an extra ten
advocate to make medical decisions on his or years to his or her life expectancy for purposes
her behalf if he or she is unable to do so. Even of determining minimum required distributions.
without such a formal document, it is not uncomNo such rules apply to unmarried couples.
mon for hospitals to look to the patient’s spouse Where a surviving spouse might not need to start
at these times. A hospital is less likely, however, taking distributions on the death of the account
to allow a partner in an unmarried couple to make owner, a surviving partner may need to start takmedical decisions without a health care power of ing annual required minimum distributions. With
attorney or similar document. Absent this docu- company retirement plans, in the same-sex coument, the hospital is more likely to turn to the ill ple situation, an employee can often be reluctant
21
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to name his or her partner as a beneﬁciary for fear
that the employer may discover the employee’s
sexual orientation. As a result, some employees
fail to name their partners and instead name their
estates, which, without the proper planning, can
disinherit the surviving partner through the rules
of intestacy.
One option for same-sex couples is for the
employee to set up a revocable living trust. The
employee can then name his or her trust as the
beneﬁciary of workplace beneﬁts such as life
insurance. If the employer asks for information
about the trust, the employee can merely provide
the company with a copy of his or her certiﬁcate
of trust, which would be more private in nature,
only listing the name of the trust, the name of the
trustee, and the trustee’s powers. However, with
regard to retirement accounts such as 401(k)s,
the use of a trust as the beneﬁciary may require
the withdrawal of funds from the account within
ﬁve years of the employee’s death or over the
deceased account owner’s remaining actuarial
life expectancy.

spouses. Instead, the donor-partner can give
his or her partner no more than the annual gift
tax exclusion amount, which for 2006 is $12,000
per year. Once the partner gives more than $1
million in assets, not counting annual exclusion
gifts, the donor-partner would need to currently
pay federal gift tax on the gift. Furthermore, for
any gifts to the partner that exceed the annual
exclusion amount, the donor-partner would need
to ﬁle Form 709, the United States Gift Tax (and
Generation-Skipping Transfer) Tax Return. If the
donor-partner has a $4 million estate, then, after
giving his or her partner $1 million, the donorpartner might never be able to balance out the
estates based on annual exclusion gifts. If the
donor’s estate were to grow at a rate of more
than 1.2 percent annually, the annual growth on
the additional $1 million that he or she intends to
shift to his or her partner would be greater than
the annual exclusion amount.
28

29

Ways to Shift Wealth

Since there is a limit to how much can be
transferred to a non-spouse before the imposition
Balancing the Estates
of a gift tax, the donor may need to consider
The goal of estate planning is often to balance additional ways to shift wealth without incurring
the estates of both members of the couple so a current federal gift tax bill. Making outright
their overall estate taxes are reduced. For ex- gifts to a partner or adding the partner as a joint
ample, if a couple had a combined estate of $4 owner on an account or asset gives the doneemillion but all the assets were held jointly, the partner a lot of control over the asset. However,
second spouse to die would have a $4 million the donor-partner may be reluctant to make such
estate. Based on the current estate tax threshold a transfer if it would mean giving up too much
of $2 million, that decedent’s estate would owe control.
federal estate taxes of $920,000. However, if
Limited Liability Companies
both members of the couple each held $2 million
To avoid giving up complete control over his
in assets in their own names, no estate taxes
would be owed. This raises the question of how or her assets, the donor-partner can transfer the
assets to a Limited Liability Company (LLC) and
to balance the estates.
As indicated above, if the recipient-spouse is then gift interests in the LLC to the partner. Unlike
a U.S. citizen, then there is no limit to how much adding a partner as a joint owner or making an
can be re-titled into the other spouse’s name to outright gift of assets to a partner, under the LLC
balance out the estates. The unmarried couple, approach the LLC’s Operating Agreement could
in contrast, cannot use the unlimited marital gifting be drafted so that the donee-partner would not
approach, nor can either partner make the large have the ability to withdraw funds. This can be
annual gift that may be made to non-American a better option than adding a partner’s name to
26

27
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one’s bank account, which would give either joint
owner the ability to take the money and run upon
a break-up. The Operating Agreement can also
be written with buy-out provisions, giving the
donor-partner favorable terms to buy out his or
her partner if the relationship ends.
As an additional beneﬁt, the donor-partner may
be able to claim a discount on the gifts, since the
LLC interests gifted to the other partner could be
subject to discounts for lack of both control and
marketability. Through the use of discounts, the
donor-partner could potentially transfer more assets at a lower gift-tax cost. For example, if the
donor-partner were to shift $1.2 million in assets
to his or her partner, then the donor would owe
current gift taxes of $82,000. However, if the donor were able to take a discount of 25 percent,
then the gift would be reduced to $900,000. Assuming the donor had not made any other taxable gifts during his or her lifetime, the gift of the
LLC interest would not trigger a gift tax, and the
donor would still have $100,000 remaining in his
or her $1 million lifetime gifting ability.
Use of the LLC can also provide protection
from creditors. If the donee-partner has creditor
problems, the creditor likely would not be able to
reach the assets in the LLC. The creditor would
be more likely to obtain only a charging order,
resulting in the creditor being entitled to the
debtor-partner’s share of LLC distribution, if this
is ever made. For partnership tax purposes, a
creditor with a charging order is considered to be
an assignee and will receive the debtor-partner’s
share of proﬁts and losses from the LLC. Therefore, any creditor or assignee would receive the
debtor-member’s share of income or loss from
the LLC. The donor-partner could then decide to
not make any distributions from the LLC, which
could cause the creditor to recognize taxable income without having any additional funds to pay
the tax bill. A creditor in an ever-worsening position—i.e., it not only received no payment from
the debtor partner, but it now also has a tax liability—will be more likely to agree to some kind
of settlement.
30

16

Grantor Retained Income Trusts
Through the use of a Grantor Retained
Income Trust (GRIT), the donor-partner can shift
assets to his or her partner and leverage the
size of the gift. Under a GRIT, the donor-partner
is deemed to have retained a phantom income
stream from the GRIT based on the current 7520
Rate. The size of the gift will be based on this
rate, the donor’s age, and the term of the GRIT.
For example, if a 55-year-old donor-partner
transferred $1.2 million in assets to his partner
through a 10-year GRIT at a time when the 7520
Rate was 5.8 percent (the rate in May 2006), the
gift would be $605,628 rather than $1.2 million.
Therefore, instead of having to pay gift tax on the
transfer, the donor would have used up less than
his or her lifetime $1 million gifting amount. If
interest rates rise, the use of GRITs can be even
more useful (i.e., the higher the interest rate, the
smaller the gift). Under the illustration above, for
example, if the 7520 Rate were to go up to 8.2
percent (where it was in March of 2000), that
same transfer would create a gift of $483,936.
The donor may be able to reduce the size of the
taxable gift even further if the assets transferred
to the GRIT can be discounted (e.g., for lack of
control or marketability). For example, if the $1.2
million consisted of a non-voting interest in an
LLC, and a 25 percent discount were obtained,
the value of the gift would be $900,000 rather than
$1.2 million. In the scenario described above,
with 7520 Rates of 5.8 percent or 8.2 percent, if
the gifted property is valued at $900,000, the gift
would be $454,221 or $362,952, respectively.
GRITs can no longer be used for married
couples. However, since Treas Reg 25.27022(a)(1) does not deﬁne same-sex or oppositesex partners as “married,” GRITs can continue to
be used by non-married couples.
31

Qualiﬁed Personal Residence Trusts
Through the use of a Qualiﬁed Personal Residence Trust (QPRT), a donor-partner can transfer all or part of his or her residence to his or her
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partner. A QPRT works exactly the same way as
a GRIT, but the trust here must be funded with
the donor’s residence.
Grantor Retained Annuity Trusts
By using a Grantor Retained Annuity Trust
(GRAT), a donor-partner can also leverage the
gifts he or she makes to his or her partner. A
GRAT is similar to a GRIT, except that in the
GRAT an actual distribution has to be made annually to the GRAT’s creator. Like both the GRIT
and the QPRT, the age of the donor, the term of
the trust, and the current 7520 Rate all affect the
size of the gift. Unlike the QPRT and the GRIT,
however, the donor can also inﬂuence the gift by
deciding how much the ﬁxed annual annuity from
the GRAT should be. For example, if a 55-yearold partner contributed $1.2 million to a 10-year
GRAT when the 7520 Rate was 5.8 percent, and
if she received an annual annuity of 8 percent
of the initial $1.2 million, then the gift would be
$486,691. Also unlike the QPRT and the GRIT,
the higher the 7520 Rate, the bigger the impact
of the gift. In this same example, if the 7520 Rate
were 8.2 percent, the gift would be $561,600,
rather than $486,691.
In addition, if the assets transferred to the
GRAT can be discounted (e.g., for lack of control
or marketability), then the donor may be able to
reduce the size of the taxable gift even further.
For example, if the $1.2 million consisted of a
non-voting interest in an LLC, and if a 25 percent discount were obtained, the value would
be $900,000 rather than $1.2 million. If the LLC
interest were generating $96,000 in annual distributions available for GRAT annuity payments,
then, based on a gift value of $900,000, the annuity would be 10.67 percent, rather than 8 percent (i.e., $96,000 annually from $900,000 in
assets). Based on a 7520 Rate of 5.2 percent,
that discount could reduce the taxable gift from
$465,859 to $261,400.
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Proper Disclosure of Gifts
If gifts are made over and above the annual
exclusion amount, or if a partner shifts wealth to
his or her partner using a technique such as an
LLC, GRIT, QPRT, or GRAT, it will be necessary
for the donor-partner to ﬁle a Federal Gift Tax
Return (IRS Form 709). In addition, if the donorpartner is going to seek a discount on the gifted
assets, it will be important to obtain an appraisal
of the gifted assets and attach the appraisal to
Form 709. Gift tax returns are due by April 15 of
the year following the year of the gift unless an
extension is requested. Even if an extension is
requested, however, any gift tax liabilities must
be paid by April 15. After the form is ﬁled, the
IRS’s statute of limitations on questioning or
challenging the gift will be three years from the
later of the actual 709 ﬁling date or April 15 of the
year after the gift.
Break-Ups
Just as with married couples, the relationships
of the unmarried do not always last. Under EPIC,
the divorce of the married couple revokes the
former spouse’s rights as a beneﬁciary or ﬁduciary in the other ex-spouse’s revocable estate
planning documents, including wills and trusts.
In addition, divorce severs any joint ownership
of property that the married couple held during
their marriage. Thus, upon the death of one
of the former spouses, the surviving ex-spouse
would no longer have “rights of survivorship” in
the deceased ex-spouse’s share of the property.
Even if the couple does not properly update their
estate planning documents to remove the former
spouse from these positions, Michigan law will
do so for the couple.
For unmarried couples, however, there is no
provision under EPIC that would revoke an expartner’s role as a ﬁduciary or beneﬁciary. Once
again, the unmarried couple is at a disadvantage
under the laws of Michigan. Therefore, when the
unmarried couple terminates its relationship, it is
extremely important for each of the partners to
32
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change his or her estate planning documents. To
convert joint tenancies into tenancies in common,
the ex-partners should re-title any assets they
will continue to own together.
Unmarried couples are also at a disadvantage
when it comes to dividing assets upon a break-up.
For married spouses splitting up property upon a
divorce, federal tax rules provide that no gain or
loss is recognized on the transfer of property to a
spouse or ex-spouse if it is made within one year
from the date that the marriage is terminated.
In addition, transfers to a former spouse are
considered to be for “full consideration” and are
therefore not deemed a “gift.” For unmarried
couples, however, there are no rules that would
shield partners from gift or gain recognition upon
the division of assets. If a property settlement is
reached between partners, regardless of whether
a domestic partnership agreement had been
executed, the transfer of property could create
taxable gifts and taxable income (recognized by
the donor).
34

35

Conclusion
Because unmarried couples are not properly
protected under state and federal laws when it
comes to estate planning issues, it is important
for the estate planning attorney to recognize
the many differences in regulations that such
couples will face. Many of these issues will not
change with the level of the Applicable Exemption Amount or even with the repeal of the Federal
Estate Tax. In situations where married couples
would have been protected by the law, the unmarried couple can ﬁnd itself penalized by federal and state legislation, which could have the
effect of disinheriting their loved ones. However,
through proper estate planning, unmarried partners can ensure that their loved ones are provided for and that the individuals of their choice
are named to the important ﬁduciary roles. Unmarried couples, and their estate planning attorneys, must plan their estates to draft around the
numerous rules that not only fail to protect them,
but actually serve to harm them.
18
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Drafting a Flexible Irrevocable Life Insurance Trust
By Julius H. Giarmarco
Introduction

limited to an ascertainable standard (for health,
education, maintenance, and support). OtherAn irrevocable life insurance trust (ILIT) is
wise, the grantor’s spouse will possess a generwidely recognized as one of the more popular
al power of appointment over the trust property,
instruments used to implement a gift-leveraging
causing it to be included in the spouse’s estate.
program. However, the trust must truly be “irreTo ensure that the assets in the ILIT are not invocable” to obtain the desired transfer tax bencluded in the grantor’s estate, the trust agreeeﬁts. The long-term nature of the increasingly
ment should prohibit the trustee from using trust
popular dynasty trusts makes irrevocability an
assets to relieve the grantor of any legal support
even bigger concern. Still, with proper drafting
obligations to his or her spouse.
it is possible to plan in advance for changing cirIt is important that the grantor’s spouse
cumstances in both the grantor’s family situation
not make any gifts to the ILIT. Otherwise, IRC
and the trust and tax laws.
2036(a)(1) will cause inclusion of the ILIT in the
This article, the ﬁrst of two parts, will address
spouse’s estate because of the spouse’s retained
trust provisions dealing with access to cash val“possession or enjoyment” of the property or
ues, Crummey powers, and the ability to amend
the “right to the income from” the trust property.
or terminate an ILIT. The second part of the arSplitting gifts with the grantor does not implicate
ticle, to appear in the next issue of the Michigan
Probate and Estate Planning Journal, will discuss IRC 2036(a)(1). Moreover, IRC 2036(a)(1) does
provisions that can be included in a trust agree- not contain a “spousal unity” rule. Therefore, the
ment to afford ﬂexibility in matters concerning spouse’s access to trust property is not attributed
trustees and beneﬁciaries. Sample drafting lan- to the grantor for purposes of that Code section.
The following sample language might be
guage for the practitioner’s consideration will be
included
in an ILIT to provide the grantor’s spouse
provided throughout.
with access to trust income and principal:
Grantor’s Access to Cash Values
Any amount subject to a withdrawal right that
1

2

Spouse as Beneﬁciary
When holding a single-life policy on the grantor’s life, the trustee can be given the power to
distribute trust income and principal to the grantor’s spouse. Coupled with a provision authorizing the trustee to borrow (or surrender) cash values, the grantor’s spouse can have access to the
policy’s cash values during the grantor’s lifetime.
While this does not give the grantor direct access to cash values, it does give the grantor indirect access to them, provided he or she remains
married.
If the grantor’s spouse is the sole trustee of
the ILIT, then the trustee’s power to distribute
trust income and principal to the spouse must be
20

is not withdrawn by the beneﬁciary of the withdrawal right shall be retained in trust and shall
be administered as follows: The Trustee shall
pay to or apply for the beneﬁt of my spouse
and my descendants as much of the net income and principal of the trust as the Trustee,
in its sole and absolute discretion, determines
to be necessary or advisable for their education, health, maintenance, and support. Any
net income not distributed by the Trustee shall
be accumulated and added to the principal of
the trust. Any distribution of principal to a beneﬁciary under this Article shall be considered
as a distribution in full or partial satisfaction of
such beneﬁciary’s right to withdraw under this
Article. The Trustee shall, at all times, give primary consideration to the education, health,
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inclusion under IRC 2036(a) or 2038. As noted
above, the non-grantor spouse can split gifts to
the ILIT with the grantor spouse.
Second, the non-grantor spouse should
not serve as the sole trustee of the ILIT. This
avoids incidents of ownership held in a ﬁduciary
capacity and, accordingly, estate tax inclusion
under IRC 2042. However, the issue of incidents
of ownership can be avoided by having a cotrustee serve with the non-grantor spouse and
by providing in the trust agreement that the nongrantor spouse cannot exercise any incidents of
ownership over the policy. The grantor spouse
can name one or more children or other family
members to serve as trustee or co-trustee. In
addition, as will be discussed in part two of this
article, the grantor can retain the right to remove
and replace trustees.
Finally, the non-grantor spouse’s beneﬁcial
interest in the ILIT must not include either a general or limited power of appointment and must
be sufﬁciently restricted to not be an incident of
ownership under IRC 2042. An independent cotrustee can provide the non-grantor spouse with
income and principal as needed for health, education, maintenance, support, welfare, or best
interests, without being limited to an ascertainable standard.
Since the non-grantor spouse should not
make gifts to the ILIT, what options are available
Spousal Survivorship ILIT
to ensure that funds are available to continue
With a survivorship policy, the ILIT must be the premiums due under the survivorship policy
carefully designed to avoid estate tax inclusion
after the grantor spouse dies? First, the grantor
in both spouses’ estates. Private Letter Ruling
spouse’s revocable living trust can leave all or
9748029 demonstrates how to structure an ILIT
part of his or her unused estate tax exemption
so that one of the insured spouses can have
access to the policy’s cash values. First, the to the ILIT. Second, the ILIT can be protected
spouse with the shorter life expectancy (because from the grantor spouse’s early death by owning
of age, illness, or gender) should be the grantor a single-life policy on his or her life in an amount
of the ILIT. The other spouse should not be a co- sufﬁcient to pay the remaining premiums.
grantor and should not make any gifts to the ILIT. Finally, the ILIT can borrow the necessary funds
As such, there should be no retained interest from the grantor spouse’s estate, from the nonby the non-grantor spouse and no estate tax grantor spouse, or from a third party.
maintenance, and support of my spouse, and
only thereafter to my descendants. In making distributions pursuant to this Section, the
Trustee shall take into consideration, to the
extent that the Trustee deems advisable in
its sole and absolute discretion, any income
or other resources that are available to my
beneﬁciaries outside of the trust and that
are known to the Trustee. The Trustee may
make distributions to or for the beneﬁt of one
or more of my beneﬁciaries to the complete
exclusion of my other beneﬁciaries. Distributions may be made to my beneﬁciaries in
equal or unequal amounts according to their
respective needs, provided, however, that my
spouse’s needs shall be given priority over
the needs of my descendants. A distribution
to or for the beneﬁt of a descendant of mine
shall be charged to the trust as a whole rather
than against that beneﬁciary’s ultimate share.
No payment or distribution shall be made by
the Trustee for the discharge of any of my legal obligations, or otherwise for my monetary
beneﬁt. If my spouse has the power to remove
a Trustee of this trust, the Trustee shall not
distribute any of the principal of the trust that
would in any manner discharge my spouse’s
legal obligation to a beneﬁciary of the trust. If
my spouse is disabled, the Trustee shall ignore this restriction during the period of my
spouse’s disability, and my spouse shall not
have the power to remove a Trustee of the
trust.

4

5

3

6
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Limited Power of Appointment
The ILIT can provide someone other than
the grantor, during the grantor’s lifetime, with
an inter vivos limited power of appointment
(LPA) to distribute trust income or principal (the
policy’s cash value or the policy itself) to a class
of appointees that includes the grantor. The
LPA would be exercisable in the power holder’s
absolute discretion, so a successor power holder
should also be named in case the initial power
holder is unable to exercise the LPA. As long as
the power holder cannot appoint trust income or
principal to himself, his estate, his creditors, or
the creditors of his estate, then the assets in the
ILIT will not be included in the power holder’s
estate.
What are the estate tax consequences to the
grantor if such a provision is included in the ILIT?
Under IRC 2042(2), an “incident of ownership”
includes a reversionary interest whose value
immediately before the insured’s death exceeds
5 percent of the value of the trust. Since the
LPA is exercisable solely in the power holder’s
absolute discretion, the value of the reversionary
interest is less than the 5 percent threshold.
If at the time of the transfer the grantor and
the power holder had an understanding, express
or implied, that the power holder would later
distribute trust income or principal to the grantor,
then under IRC 2036(a)(1) the grantor will be
treated as having a retained interest in the ILIT,
causing all of the ILIT assets to be included in the
grantor’s estate. In the event of an IRS challenge,
the burden is on the grantor’s estate to prove
the non-existence of such an understanding.
Therefore, the use of this technique will always
involve some risk. To hedge against this risk in the
case of a married grantor with a single-life ILIT,
the trust agreement should contain a provision
that passes the trust’s assets to the grantor’s
spouse (or to a marital trust) to qualify for the
marital deduction if the assets are included in the
grantor’s estate. Such a provision might read as
follows:
7

8

22

The Trustee shall distribute an amount equal
to the value of any asset of this trust that is
includable in my gross estate for federal estate tax purposes to my revocable living trust,
known as the:
JOHN DOE, Trustee, or his successors
in trust, under the JOHN DOE LIVING
TRUST, dated ____________, as
may be now or hereafter amended.
The amount so distributed shall be added to
the property of my living trust and disposed of
in accordance with its terms.
If I die and my living trust is not in existence,
the Trustee shall distribute the amount called
for under this Section to my spouse, if living.
If my spouse is not living, then the distribution
shall be made to my descendants, per
stirpes.
The value of any asset of this trust distributed
under this Section shall be its value as ﬁnally
determined for federal estate tax purposes.

What are the gift tax consequences to the
power holder if the power holder exercises the
LPA? If the power holder is also a beneﬁciary
of the ILIT, he or she will be treated as having
made a gift equal to the present value of all possible distributions to the power holder in the year
in question. If the power holder is the grantor’s
spouse and the power is exercised in favor of the
grantor, then the unlimited gift tax marital deduction will be available to offset the gift. To avoid
gift tax consequences, the grantor should name
as the power holder a family member or other
trusted individual who is not a beneﬁciary of the
ILIT. The LPA also should speciﬁcally state that
it cannot be exercised to the extent that it would
impair any existing Crummey withdrawal rights.
A provision similar to the following can be
used to provide the trustee with a limited power
of appointment:
9

During the Grantor’s life, the Trustee shall
have the limited power (exercisable in a nonﬁduciary capacity, either personally or by an
attorney-in-fact under a power of attorney,
without the consent or approval of any person
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or entity in a ﬁduciary capacity) to appoint the
principal of the trust to any one or more of
the Grantor and the Grantor’s descendants
(or to a trust for their beneﬁt), whether living
at the time of exercise or thereafter born, in
whole or in part, or in equal or unequal proportions, subject to the following provisions: If
the Trustee resigns, is terminated, or cannot
serve for any other reason, then the Trustee’s
successors in trust shall have the right to exercise this limited power of appointment. The
power shall only be exercisable by the holder
of the power and shall not be exercised in
favor of the holder, the holder’s estate, the
holder’s creditors, or the creditors of the holder’s estate. The power shall not be exercised
by the holder in any manner that would result in an economic beneﬁt to the holder or
that would in any manner discharge or reduce
any legal obligation of the holder, or any legal obligation of the Grantor or the Grantor’s
spouse. The power shall not be exercised by
the holder during any period in which a beneﬁciary has a right of withdrawal under this
Article. The power shall not be exercised by
the holder if the value of the principal of the
trust after the exercise would be less than the
aggregate amount subject to withdrawal from
the trust after the exercise.

Loans to the Grantor
or the Grantor’s Spouse
Another way for a grantor to gain access to
trust assets is through loans from the trustee.
The loan should be evidenced by a promissory
note bearing a rate of interest that is at least
equal to the Applicable Federal Rate. While it is
possible to accrue interest, it is advisable for the
grantor to pay interest annually to avoid an IRS
challenge that the loan was a sham.
Upon the grantor’s death, the loan and cumulative interest are paid back to the ILIT from the
grantor’s estate and should be deductible from
the grantor’s gross estate as a bona ﬁde debt.
As an added beneﬁt of this technique, the interest payments paid by the grantor to the ILIT are
removed from his or her estate. If the ILIT is a
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grantor trust, the interest payments are not subject to income taxes and are essentially a taxfree gift to the beneﬁciaries of the ILIT. In fact,
the grantor’s power to borrow from the ILIT without adequate security is one of the provisions
that creates grantor trust status.
Consider adding the following provision to the
trustee powers to allow the trustee to make loans
to the grantor:
10

11

To lend trust funds to such persons and on
such terms, including (but not limited to)
interest rates, security, and loan duration, as
the Trustee deems advisable, but the Trustee
may not lend trust funds to the Grantor without
an adequate rate of interest.

Dealing with Crummey Powers
Types of Notice
Unless the beneﬁciaries of the ILIT are given
notice of their withdrawal rights, gifts to the
ILIT will not be eligible for the annual gift tax
exclusion. Written notice to the beneﬁciaries
of their withdrawal rights is the best evidence of
notice. The trust agreement should also permit
other forms of notice, so that if written notice is
not given the IRS cannot automatically treat all
gifts made to the ILIT as taxable gifts.
In Private Letter Ruling 199912016, the IRS
determined that a father’s contributions to two
trusts qualiﬁed for the gift tax annual exclusion
where the beneﬁciary had “reasonable notice” of
the contributions. Unfortunately, the Ruling did
not specify what “reasonable notice” consists of.
Therefore, a trust agreement should require any
form of reasonable notice, including a written,
verbal, constructive, or “one-time” notice, or
even no notice, when the beneﬁciary has actual
notice.
In Estate of Holland v Commissioner and Private Letter Rulings 8008040 and 9030005, no
other notice was required where the beneﬁciary
had actual notice of gifts made to the trust (i.e.,
the beneﬁciary was a trustee, or a minor beneﬁciary’s legal guardian was a trustee). In addition, in four Private Letter Rulings from 1981,
12

13

14

15
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the IRS recognized a one-time notice that identiﬁed when future contributions were expected to
be made. A one-time notice is particularly useful
for ILITs funded with group-term policies. In Private Letter Ruling 9532001, the IRS ruled that
it would recognize Crummey withdrawal powers
only in those situations in which the beneﬁciaries
receive actual “current” notice of any gifts made
to the trust. Thus, current written notice should
be the goal, but other types of notice should not
be omitted from the trust agreement.
A sample Crummey notice clause might read
as follows:
18

Each power holder shall be kept reasonably
informed by the donor or the Trustee of all
transfers subject to withdrawal hereto that
are made or are expected to be made. Such
efforts may include annually apprising each
power holder of his/her rights to withdraw,
providing the power holder with a single notice
sufﬁcient to apprise him/her of his/her current
and expected future rights to withdraw, or any
other means determined by the donor or the
Trustee to provide each power holder with
reasonable notice. After receiving such notice
from the donor or the Trustee at least once,
any power holder, or the legal guardian of any
power holder, by a written instrument mailed
or delivered to the donor or the Trustee, may
permit the donor or the Trustee to provide
such written notices annually (during the ﬁrst
month of each calendar year) in anticipation
of transfers to be made during such year,
or may altogether waive the donor’s or the
Trustee’s obligation to further provide such
written notices. In addition, no notice shall be
required to be given to any power holder who
has actual notice of his/her withdrawal rights.
In no event shall the donor or the Trustee
be held liable for failing to give any notice
required hereunder, nor shall the failure of
any power holder to receive such notice be
deemed to abrogate his/her withdrawal rights
in accordance with the provisions of this
Article. A power holder’s right of withdrawal
is not contingent upon such notice. Upon
request by any power holder, the Trustee shall
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furnish full, detailed information with respect
to any such transfers subject to withdrawal
hereunder.

Paying Premiums
During the Withdrawal Period
The lapse of a Crummey power is a release of
a general power of appointment to the extent the
lapse exceeds the greater of $5,000 or 5 percent
of the trust principal during the calendar year. By
limiting a beneﬁciary’s annual withdrawal power
to the greater of these amounts, or by using socalled “hanging powers” within those same limits,
the beneﬁciary will not be treated as making a
“gift back” to the ILIT of the excess amount. Giftback treatment is to be avoided because the
amount in question will not be a present interest
gift and, therefore, will result in the beneﬁciary
having to ﬁle a gift tax return (IRS Form 709)
and using up an equivalent portion of his or her
$1 million gift tax exemption. In addition, the gift
back will cause the beneﬁciary to be a transferor
of the ILIT for generation-skipping tax purposes,
thereby possibly wasting a portion of any GST
allocation made by the grantor to the ILIT.
The $5,000 or 5 percent exception refers only
to a “lapse” of a power, not to a “release” or “waiver” of a power. Therefore, a Crummey power
should never be released or waived. Does this
mean that the trustee has to wait until the withdrawal period ends before paying the premium?
If so, this could present problems for the initial
premium where the trustee does not want to wait
for the withdrawal period to expire before putting the policy in force. It can also be a problem
when a premium is past due and the remaining
grace period is shorter than the withdrawal period speciﬁed in the trust agreement.
Although there is no authority on this point,
it should be possible to provide in both the
trust agreement and the notice letter that the
trustee is permitted to use gifts to pay premiums
during the withdrawal period. As long as the
Crummey withdrawal power is lapsing (as
opposed to being released), the $5,000 or 5
19
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percent exception should be available. For the modify the amount subject to withdrawal, and
Crummey withdrawal powers to be legitimate, change the period during which the beneﬁciary’s
the trust agreement should allow the trustee to withdrawal power could be exercised. The IRS
access cash values and to transfer a fractional ruled that such a provision would not cause any
interest in the policy itself to satisfy any exercised adverse gift or estate tax consequences.
An example of the grantor/donor’s ability to
withdrawal powers.
change
the Crummey power holders might read
Consider adding the following provision to the
as follows:
standard Crummey withdrawal letter:
Check One:

□
□

I wish to exercise my withdrawal right.
I hereby acknowledge receipt of notiﬁcation of my power of withdrawal under the
above-named Trust and the addition made
to the Trust. I consent to the use of the addition to pay premiums on any life insurance policy in the Trust prior to the end of
the period for the exercise of my power of
withdrawal. Further, I understand that additions will be made to the Trust in future
years, and that I may be given a power
of withdrawal with respect to such additions. Unless I notify you to the contrary,
you do not need to notify me regarding
future additions when I am given a power
of withdrawal.

Signature of Beneﬁciary
or his/her Guardian if Beneﬁciary is a Minor

Ability to Change Crummey Power Holders
The trust agreement should give the grantor
(or any other donor) the right to cancel or modify
a beneﬁciary’s (or contingent beneﬁciary’s) annual withdrawal rights for two reasons. First, a
beneﬁciary may become uncooperative and begin exercising his or her withdrawal rights, thereby thwarting the purpose of the ILIT. Second, if
the grantor has a sufﬁcient number of beneﬁciaries to cover the gifts being made to the ILIT, the
grantor may wish to cancel a particular beneﬁciary’s withdrawal right to make different annual
exclusion gifts to that beneﬁciary.
In Private Letter Ruling 9834004, the IRS approved an ILIT provision that gave the grantor the
ability to cancel a beneﬁciary’s withdrawal right,
21

Notwithstanding the limitations provided in
this Article with respect to withdrawal rights of
the power holders, the donor making a transfer shall have the right, by acknowledged instrument delivered to the Trustee on or before
the date of the speciﬁc transfer, to (i) prohibit
any or all of the power holders from exercising a withdrawal right with respect to such
transfer; (ii) increase or decrease the amount
subject to the withdrawal right of any or all of
the power holders with respect to such transfer, except that the amounts subject to the
withdrawal right shall not exceed the value of
the property transferred at the time of transfer; or (iii) change the period during which any
or all of the power holders may exercise the
withdrawal right, including provisions relating
to the lapse of such right, with respect to such
transfer.

Changing the Terms of the Trust
Power to Amend
When trust and tax laws and family circumstances change, it may be desirable to amend
an ILIT to achieve positive tax results and allow
administration consistent with the grantor’s intent. Clearly, the grantor cannot have the power
to amend the trust agreement without adverse
estate tax consequences. However, the trust
agreement can permit a “trust protector” to
amend the trust agreement subject to speciﬁc
limitations.
To avoid any IRS challenge that there was
an implied agreement between the grantor and
the trust protector about how the trust protector
would carry out his or her duties, the trust protector should not be related or subordinate to the
grantor. The trust protector should also not be
22
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may move away from the jurisdiction where the
grantor established the ILIT and ﬁnd it more convenient to deal with a local trustee, who may want
to administer the trust under local law. Alternatively, another state’s laws may be better suited
to the purposes and needs of the beneﬁciaries
than the state where the trust was originally established. For example, South Dakota, Alaska,
and Delaware have neither a rule against perpetuities nor a state income tax.
If a change in trust situs is not speciﬁcally authorized in the trust agreement, a court order may
be required. The situs for state income tax purposes is not necessarily the same as for general
law purposes. In addition, if changing trust situs
changes the quality, value, or timing of any of the
powers, beneﬁcial interests, or rights of a grandfathered GST trust, the trust will lose its grandfathered status. Therefore, a detailed analysis of
the state law of the contemplated new jurisdiction is required to ensure that a change in trust
situs will accomplish the desired objectives. The
trust document and the location of the trustees,
beneﬁciaries, and trust assets are all factors that
Power to Terminate Trust
determine situs under applicable state law.
Changes in the trust and tax laws or in the
The following language allows a Trust
grantor’s family situation may result in the ILIT no Protector to terminate or amend the trust or
longer serving a useful purpose. Therefore, the change its situs:
trust agreement should permit an independent
The Trust Protector, in the Trust Protector’s
trustee or trust protector to terminate the ILIT. If
sole discretion, by written instrument delivered
a beneﬁciary trustee has the power to terminate
to the Trustee, may (i) terminate any Trust and
the trust at his or her sole discretion, and as
accelerate the distribution of proceeds to the
a result of such termination he or she would
current income beneﬁciary or pro rata to the
current income beneﬁciaries; (ii) amend any
receive all or a portion of the trust property, the
Trust (except as to any provision in any Trust
power to terminate could constitute a general
that was necessary for a gift tax exclusion) in
power of appointment for estate and gift tax
order to (a) achieve tax advantages; (b) repurposes. Therefore, the power to terminate an
act to changes in the Internal Revenue Code,
ILIT should be held by an independent trustee or
Treasury Regulations, Revenue Rulings, or
trust protector. In addition, the spendthrift clause
court cases that adversely affect the tax benin the trust agreement should allow for the trust
eﬁts otherwise available with respect to the
to be terminated.
Trust; or (c) react to changes in the Internal

a beneﬁciary, unless the trust protector’s powers are narrowly deﬁned to avoid his or her having a general power of appointment. Lawyers,
accountants, and business-minded friends are
often good choices for the trust protector role. Finally, the trust protector must be prohibited from
exercising any power that would impair existing
Crummey withdrawal rights.
Among the powers typically given a trust protector are the power to (1) amend the ILIT to comply with new tax laws; (2) amend the provisions
regarding the disposition of income or principal
to the beneﬁciaries; (3) add, remove, or change
beneﬁciaries; (4) amend the ﬁnancial powers of
the trustees; and (5) amend the provisions relating to the identity, qualiﬁcations, succession,
and removal of trustees. To avoid adverse gift
and estate tax consequences, trust protectors
should not be able to confer any beneﬁcial or ﬁduciary interest to the grantor. Trust protectors
also should not be able to confer any beneﬁcial
interest on themselves, their estates, their creditors, or the creditors of their estates.
24
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Changing Trust Situs
There are several reasons why it may be desirable to change a trust’s situs. Beneﬁciaries
26

Revenue Code (including but not limited to the
scheduled repeal of the Federal Estate Tax),
Treasury Regulations, Revenue Rulings, or
court cases that present advantages to the
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beneﬁciaries of the Trust; (iii) amend the Trust
administrative provisions relating to the identity, qualiﬁcations, succession, removal, and
appointment of the Trustee; (iv) change the
situs and governing law of any trust created
hereunder; (v) amend the ﬁnancial powers
of the Trustee; (vi) change the terms of any
power of appointment; (vii) change the terms
of any spendthrift provision; (viii) restrict in
any way determined by the Trust Protector
to be beneﬁcial to the trust or a beneﬁciary,
revocably or irrevocably, the future exercise
of any power held by any beneﬁciary or Trustee hereunder; (ix) add or delete a provision
granting the discretion to a trustee (who is not
related or subordinate to the Grantor as deﬁned in IRC 672) to reimburse the appropriate taxing authorities on behalf of the Grantor
the amount by which the Grantor’s taxes are
increased as a result of the inclusion of the
gains realized by, or the income from, any
trust assets in the Grantor’s taxable income;
and (x) amend the terms of any Trust created
under this instrument with respect to (a) the
purposes for which the Trustee may distribute
trust income and principal, and the circumstances and factors the Trustee may take into
account in making such distributions; and (b)
the termination date of the Trust, either by
extending or shortening the termination date
(but not beyond any applicable perpetuities
period).
The Trust Protector may make a permitted
amendment retroactively to the inception of
the Trust. Any such amendment may be made
by an instrument in writing signed by the Trust
Protector, and a copy of the amendment shall
be delivered to the Trustee and each adult
beneﬁciary of the Trust to whom income
may then be payable or permitted to be paid
hereunder and to the natural or legal guardian,
if any, of each such minor or otherwise legally
disabled beneﬁciary.

Grantor Trust Status and Changing Policies
For several reasons, ILITs should be designed
as “grantor” trusts (for income tax purposes only)
under IRC sections 673 through 677. First, if
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income-producing assets are gifted to the ILIT to
provide cash ﬂow to pay premiums, the grantor’s
payment of the ILIT’s income taxes will be the
equivalent of a tax-free gift to the beneﬁciaries of
the ILIT. The same favorable income tax result
would occur if an ILIT sold a policy on the lifesettlement market and incurred a gain on the
sale.
Second, if the grantor wishes to sell a policy
owned by an existing ILIT to a new ILIT (with provisions more to the grantor’s liking), the IRS has
ruled that if both ILITs are grantor trusts, transfers between the two are disregarded for income
tax purposes. Thus, the transfer-for-value rule
of IRC 101(a)(2) is not triggered. Alternatively, if
the ILIT is a grantor trust, the sale of a policy insuring only the grantor’s life does not trigger the
transfer-for-value rule because of the exception
to that rule for transfers to the insured. In addition, the three-year rule of IRC 2035 will not apply because that section applies only to gifts and
not to sales for full and adequate consideration.
To avoid potential gift tax issues when selling
policies to or between ILITs, the purchase price
must be the policy’s fair market value. Generally,
that value is the policy’s interpolated terminal
reserve amount plus the unearned premium.
Where the insured is uninsurable or in poor
health, the interpolated terminal reserve value
may be less than fair market value, and it may
be advisable to obtain a policy’s fair market value
by pricing it in the life-settlement market. If there
are potential purchasers of the policy in the after-market, the after-market value may trump the
traditional life insurance valuation rules (which
predate the life-settlement market) in favor of the
will buyer/seller test of Treas Reg 25.2512-1.
Sample wording creating grantor trust status
might read as follows:
28
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F. The Grantor intends that each trust held
under this Agreement be a “grantor trust”
(under the rules of Subpart E of Part I of
Subchapter J of Subtitle A of the Code)
deemed owned by the Grantor for federal
income tax purposes, unless and until an
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effective release by the Special Powerholder of all of the powers granted under
this paragraph. Accordingly, the Grantor
directs that this Agreement shall be construed and the trusts created hereunder
administered in accordance with and to
carry out that intent, and that the provisions of this paragraph shall apply to each
trust held hereunder during the Grantor’s
lifetime.
1. JOHN DOE shall be the Special Powerholder under this paragraph. If JOHN DOE
shall become unable or unwilling to serve
or to continue serving as a Special Powerholder, then JANE DOE shall become the
Special Powerholder. If there is no Special
Powerholder serving during the Grantor’s
lifetime, the Trustee shall designate (in writing) a Special Powerholder. The Trustee, in
exercising the power to designate a Special Powerholder, may designate a single
Special Powerholder or a list of Special
Powerholders to serve successively and
may make such designation in advance
of any vacancy, which designation may be
amended or revoked at any time prior to
becoming effective. Any person serving as
a Special Powerholder hereunder shall not
be related or subordinate (within the meaning of IRC Section 672(c)) to the Grantor
or to any beneﬁciary hereunder, and shall
not be a beneﬁciary of the trust in question
nor a person who has made a transfer of
property to the trust in question.
2. From time to time, upon written demand
by the Special Powerholder, and notwithstanding any other provision of this Trust
Agreement to the contrary, the Trustee
shall: (a) transfer to the Special Powerholder any trust assets in exchange for assets
of equivalent value, valued on the date of
substitution; (b) lend to the Grantor any of
the trust income and principal, in exchange
for the Grantor’s promissory note equal in
value to the amount loaned and bearing an
adequate rate of interest but without any security, notwithstanding any provision in this
Trust Agreement to the contrary; and/or (c)
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use trust income to pay premiums on any
life insurance policies owned by the trust
on the life of the Grantor or the Grantor’s
spouse. In addition, from time to time, the
Special Powerholder may, by written notice
to the Trustee, the Grantor and the beneﬁciaries of the trust, add to the class of beneﬁciaries any charitable organization the
contributions to which are deductible under
IRC Sections 170(c), 642(c), and 2522(a)
by a writing retained with the records of the
trust, designating the date of the new beneﬁciary, and to amend or revoke any prior
designation of a new beneﬁciary made by
any Special Powerholder. Notwithstanding
the foregoing, the Trustee shall not loan the
Grantor (i) any stock of a controlled corporation, as deﬁned in IRC Section 2036(b),
forming a part of the trust property; or (ii)
any property that would cause the Grantor
to have an incident of ownership, as deﬁned in IRC Section 2042, with respect to
any insurance policies on the Grantor’s life
held as part of the trust property.
3. The powers granted to the Special Powerholder under this paragraph are exercisable
solely in a non-ﬁduciary capacity, without
the consent or approval of the Trustee or
any other person and without the requirement of any court approval. The powers
granted under this paragraph shall be exercisable only during the Grantor’s lifetime,
provided that, to the extent any power is
exercised during the Grantor’s lifetime, the
exercise of the power shall not be revoked
by reason of the Grantor’s death.
4. Notwithstanding anything contained in this
Trust Agreement to the contrary, the powers
given to the Special Powerholder under this
paragraph shall not be exercisable to the
extent that their exercise would reasonably
be expected to cause any of the trust assets
to be included in the Grantor’s gross estate
for federal estate tax purposes.
5. The Special Powerholder (and all alternate
Special Powerholders) may at any time,
during the Grantor’s lifetime, in his/her
sole, absolute, and uncontrolled discretion,
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release any or all of the powers granted
under this paragraph, in whole or in part,
either permanently or for a speciﬁed period
of time, with respect to any or all trusts created hereunder, without any liability to any
trust beneﬁciaries (current or future). Any
such release shall be in writing, delivered
to the Grantor and the Trustee, and shall
bind the Special Powerholder, the Trustee,
and all other persons interested in any
share of the trust hereunder.
6. If at any time prior to the complete release
of all powers under this paragraph there is
no Special Powerholder acting hereunder,
the Trustee shall exercise the Special Powerholder’s power under this paragraph until the appointment of a successor Special
Powerholder as hereinabove provided.
7. The Trustee shall not pay to the Grantor, the
Grantor’s spouse, the Grantor’s Personal
Representative, or the Grantor’s spouse’s
Personal Representative any income or
principal of any trust estate hereunder on
account of or in discharge of the Grantor’s
or the Grantor’s spouse’s income tax liability (whether Federal, State or otherwise),
if any, with respect to property held in any
trust hereunder and taxable to the Grantor
or the Grantor’s spouse including, but without limitation, tax on realized capital gains.

Spendthrift Clause
Nearly every trust agreement will contain a
spendthrift clause. This prevents a beneﬁciary’s creditors from taking the beneﬁciary’s trust
property before it is distributed. Most spendthrift
clauses not only prohibit creditors from attaching
trust assets but also prohibit the beneﬁciary from
making any assignment of his or her interest in
the trust. To minimize future transfer taxes, however, it may be advisable to allow the beneﬁciary
to sell or gift all or a portion of his or her beneﬁcial interests to charity, family members, or other
beneﬁciaries.
The following spendthrift provision is offered
as an example:
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To the extent permitted by law, a beneﬁciary’s
interest hereunder shall not be subject to liabilities or creditor claims or to assignment
or anticipation. However, this provision shall
not restrict the exercise of a disclaimer or the
exercise of a power of appointment or withdrawal right granted by this Agreement, nor
shall it prevent or prohibit the termination of a
trust or the sale, gift, or transfer of beneﬁcial
interests to charity or between family members and/or beneﬁciaries.

Conclusion
This article discussed ILIT provisions concerning access to cash values, Crummey powers,
and possible trust amendments. Part two of this
article, which will appear in the next issue of the
Michigan Probate and Estate Planning Journal,
will deal with trust provisions relating to trustees
and beneﬁciaries.
Pursuant to Circular 230, to the extent this
article discusses tax matters, it is not intended
nor written to be used, and cannot be used by a
taxpayer, for the purpose of avoiding penalties
that may be imposed on the taxpayer by law.
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How to Select a Marital Deduction Funding Formula
(With Sample Language)1
By Sebastian V. Grassi, Jr.
Introduction

rata (or non-pro rata, depending on the type of
formula used) to the marital deduction trust and
When planning a marital deduction estate plan
the credit shelter trust, based on the fraction
for a married couple, a practitioner’s “one size
determined under the funding formula.
ﬁts all” type of marital deduction funding formula
This article will also discuss two alternatives
clause may not always be the most effective
to the ﬁve marital deduction funding formulas.
for dividing and distributing the client’s estate.
The ﬁrst is the use of a Clayton QTIP election,
Informal surveys conducted by marital deduction
commentators indicate that many, if not most, in which the grantor’s entire estate is initially left
estate planning practitioners tend to favor one or to a qualiﬁed terminable interest property (QTIP)
two types of marital deduction funding formulas. marital deduction trust, and the ﬁduciary of the
This article will summarize the ﬁve types grantor’s estate elects how much of the marital
of commonly used marital deduction funding trust property should qualify as QTIP property.
formulas—three pecuniary funding formulas and The property not elected for QTIP treatment on
two fractional funding formulas—and highlight the grantor’s federal estate tax return is held in a
their similarities and differences. As will be credit shelter trust for the beneﬁt of the surviving
seen, there are advantages and disadvantages spouse and the grantor’s children.
The second alternative consists of an outright
to each one. Determining which formula best
suits a client’s needs will help the practitioner bequest of the grantor’s entire estate to the
better tailor the estate plan to meet the client’s surviving spouse, with the spouse having the
right to disclaim some or all of the bequest. The
objectives and circumstances.
Two of the pecuniary funding formulas provide disclaimed assets are held in a credit shelter
a pecuniary bequest of a speciﬁc dollar amount trust for the beneﬁt of the surviving spouse and
(determined under the formula) to the marital the grantor’s children.
deduction trust, with the residue of the grantor’s
Summary of Marital Deduction
estate distributed free of estate tax to the credit
Pecuniary Funding Formulas
shelter trust. These formulas are generally
referred to as “Marital Deduction Pecuniary True-Worth Marital Deduction
Funding Formulas.” The third pecuniary funding Funding Formula
formula provides a pecuniary bequest of a
Under this type of funding formula, the marital
speciﬁc dollar amount (determined under the
trust
is funded ﬁrst, using assets valued at their
formula), free of federal estate tax, to the credit
shelter trust; the residue of the grantor’s estate date-of-distribution value, and the credit shelter
is distributed to the marital deduction trust. This trust receives the residue of the grantor’s estate.
type of formula is generally referred to as a This approach is popular with many practitioners. The marital deduction pecuniary amount is
“Credit Shelter Pecuniary Funding Formula.”
The two types of fractional funding formulas calculated using federal estate tax values but is
are generally referred to as “Fractional Marital paid using assets at their date-of-distribution valDeduction Funding Formulas.” They divide the ue. The marital deduction trust receives a ﬁxed
residue of the grantor’s estate on a fractional or dollar amount. Any ﬂuctuation in the value of the
percentage basis and distribute the assets pro assets in the grantor’s estate does not affect
7
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the amount of property passing to the marital • You want the ability to pick and choose
the assets for funding the trusts. There is
deduction trust.
no requirement that the assets used to satA. Use When:
isfy the pecuniary marital bequest amount
be fairly representative of appreciation or
• The marital trust amount will be smaller
depreciation. Thus, the grantor’s ﬁduciary
than the credit shelter trust amount. The
has maximum ﬂexibility in selecting assets
funding of the pecuniary marital bequest is
to satisfy the pecuniary marital bequest
treated as a sale or exchange of assets,
amount.
and funding the pecuniary marital bequest
with appreciated assets will trigger capital
• You want easy administration. Because
gains. However, this formula will minimize
the pecuniary marital bequest amount is
capital gains on funding if the pecuniary
expected to be smaller than the residuary
marital bequest amount is less than the
credit shelter amount, and because as(initial) amount of the residue payable to
sets are valued at their date-of-distribution
the credit shelter trust.
value (with pick-and-choose ﬂexibility), administration of the grantor’s estate should
• You want to freeze the marital trust
be easier.
amount. Because the pecuniary amount
is determined as of the grantor’s date of
• You want to allow the credit shelter trust
to ﬂuctuate in value. Because the credit
death (or alternate valuation date under IRC
shelter trust receives the residue of the
2032), that is the amount to be paid to the
grantor’s estate and not a ﬁxed pecuniary
marital trust, regardless of how much the
amount, the credit shelter trust will enjoy
grantor’s estate appreciates or depreciates
any appreciation or suffer any depreciation
during the course of its administration.
that occurs during the administration of the
• You want limited revaluations of the
grantor’s estate.
grantor’s estate. Assets distributed in sat• You want to do GST tax-exemption
isfaction of the pecuniary marital bequest
planning. The Generation-Skipping Transamount are valued at their date-of-distribufer Tax regulations favor date-of-distribution value, and since the pecuniary marital
tion
values when funding trusts for GST
bequest amount is less than the residue,
purposes.
less property has to be revalued when satisfying the marital bequest.
B. Do Not Use When:
• The grantor’s estate contains IRC 2032A
special-use valuation property. Special-use valuation property is valued at its
date-of-distribution value (not its reduced
special-use value) when satisfying the pecuniary bequest. This provides leverage to
the residue, since the marital pecuniary bequest amount, which is determined in part
based on the reduced special-use valuation, is satisﬁed with the same asset using
its date-of-distribution value.
8
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• You have DNI concerns. If the pecuniary
marital bequest amount is not entitled to
receive its pro rata share of income during
the administration of the grantor’s estate,
there may be no distributable net income
(DNI) carried out by the grantor’s estate
when funding the pecuniary marital bequest. This means that the grantor’s estate
will have to pay income taxes on income
distributed to the marital trust (but not eligible for deduction by the grantor’s estate).
9
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Any income taxes paid by the grantor’s estate will reduce the residue of the grantor’s
estate and, ultimately, the amount received
by the residuary credit shelter trust.
• You want to freeze the credit shelter
amount. Because the credit shelter trust
receives the residue of the grantor’s estate
and not a ﬁxed pecuniary amount, the credit
shelter trust will enjoy any appreciation or
suffer any depreciation that occurs during
the administration of the grantor’s estate.
• There is signiﬁcant IRD in the grantor’s
estate. If the right to receive IRD (such as
retirement beneﬁts) is distributed in satisfaction of the pecuniary marital bequest,
the underlying IRD will be accelerated and
recognized, and income taxes will have to
be paid.
10

• You anticipate signiﬁcant capital gains
in the assets during the administration
of the grantor’s estate. The funding of the
pecuniary marital bequest is treated as a
sale or exchange of assets, and funding
the pecuniary marital bequest with appreciated assets will trigger capital gains.
C. Drafting Example

11

“I give, devise, and bequeath to Very Large
Bank, as trustee of the Marital Deduction Trust,
the smallest amount that will allow full utilization by my estate of the maximum amount of
the applicable exclusion for federal estate tax
purposes available in the year of my death.
Trustee shall fund the Marital Deduction Trust
with assets using their date-of-distribution
value.”

Fairly Representative
Marital Deduction Funding Formula
Under this type of funding formula, the marital
trust is funded ﬁrst, using assets valued at their
income tax basis (usually the asset’s federal
estate tax value), and the credit shelter trust receives the residue of the grantor’s estate. Under

the rules of Rev Proc 64-19, funding of the marital deduction trust and credit shelter trust must
be fairly representative of the appreciation or depreciation of the value of the property available
for distribution in satisfaction of the pecuniary
bequest to the marital deduction trust.
A. Use When:
• You anticipate signiﬁcant capital gains
during the administration of the grantor’s estate. Because assets used to satisfy the pecuniary marital bequest are valued
at their adjusted income tax basis, there is
no capital gain when appreciated assets
are used to satisfy the pecuniary marital
bequest amount.
• You want to be even-handed to all beneﬁciaries. A fairly representative formula
allows beneﬁciaries of both the marital and
credit shelter shares to enjoy a ratable portion of both gains and losses during administration, thereby reducing claims that
the ﬁduciary has funded the trust shares
unfairly.
• You want to do GST tax-exemption
planning. The GST regulations favor fairly
representative asset values when funding
trusts for GST purposes.
• The marital trust amount will be smaller
than the credit shelter trust amount. If
the pecuniary bequest amount payable to
the marital trust is smaller than the credit
shelter amount, funding of the pecuniary
amount should be theoretically easier and
faster.
B. Do Not Use When:
• You have property that is difﬁcult to
value. Because this formula requires the
pecuniary marital bequest to be funded in
a manner that is fairly representative of the
estate’s appreciation and depreciation, all
property—including assets such as closely
33
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held business interests that are difﬁcult to
value—available to satisfy the pecuniary
marital bequest amount must be revalued
at its date(s) of distribution.
• You have signiﬁcant IRD in the grantor’s
estate. If the right to receive IRD (such as
retirement beneﬁts) is distributed in satisfaction of the pecuniary marital bequest,
the underlying IRD will be accelerated and
recognized, and income taxes will have to
be paid.
• You want to freeze the marital or credit
shelter trust amounts. Because this
formula requires the pecuniary marital
bequest amount to be funded in a manner
that is fairly representative of the estate’s
appreciation and depreciation, both the
marital and credit shelter trusts will share
in the appreciation and depreciation of the
grantor’s estate.
• You want to avoid revaluations of the
grantor’s estate. Because this formula
requires the pecuniary marital bequest
amount to be funded in a manner that is
fairly representative of the estate’s appreciation and depreciation, all property
available to satisfy the pecuniary marital
bequest amount must be revalued at its
date(s) of distribution.
C. Drafting Example
“I give, devise, and bequeath to Very Large
Bank, as trustee of the Marital Deduction Trust,
the smallest amount that will allow full utilization by my estate of the maximum amount of
applicable exclusion credit for federal estate tax
purposes available in the year of my death. All
property selected to fund the Marital Deduction
Trust shall be valued at its federal income tax
basis, provided, however, that assets distributed shall have an aggregate fair market value
fairly representative of the appreciation or depreciation in value, to the date(s) of distribution,
of all assets then available for distribution to the
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Marital Deduction Trust. In funding the Marital
Deduction Trust, trustee may use cash or noncash property (including undivided interests in
property) or a combination of each, and may
distribute assets ratably or non-ratably.”

Summary of Credit Shelter
Pecuniary Funding Formula
True-Worth Credit Shelter Trust
Funding Formula
Under this type of funding formula, the credit
shelter trust is funded ﬁrst, using assets valued
at their date-of-distribution values, and the marital deduction trust receives the residue of the
grantor’s estate. The credit shelter trust pecuniary bequest is calculated using federal estate
tax values, but is paid using assets at their dateof-distribution value. The credit shelter trust receives a ﬁxed dollar amount. Any ﬂuctuation in
the value of the assets in the grantor’s estate
does not affect the amount of property passing
to the credit shelter trust.
A. Use When:
• The credit shelter trust amount will be
smaller than the marital trust amount.
This will minimize capital gains on funding
since the pecuniary credit shelter bequest
amount will be smaller than the amount of
the residue payable to the marital trust.
• You want easy administration. Because
the pecuniary credit shelter amount is
expected to be smaller than the residuary
marital deduction amount, and because
assets are valued at their date-ofdistribution value (with pick-and-choose
ﬂexibility), administration of the grantor’s
estate should be easier.
• You want limited revaluations of the
grantor’s estate. Assets distributed in
satisfaction of the pecuniary credit shelter amount are valued at their date-ofdistribution value, and since the pecuniary
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credit shelter amount is less than the residue that passes to the marital trust, less
property has to be revalued when satisfying the pecuniary amount payable to the
credit shelter trust.
• You want to freeze the credit shelter
amount. Because the pecuniary credit
shelter amount is determined as of the
grantor’s date of death (or alternate valuation date), that is the amount that has to be
paid to the credit shelter trust, regardless
of how much the grantor’s estate appreciates (or depreciates) during the course of
its administration.
• You want to be able to pick and choose
the assets for funding. There is no
requirement that the assets used to satisfy
the pecuniary bequest payable to the
credit shelter trust be fairly representative
of appreciation or depreciation. Thus, the
grantor’s ﬁduciary has maximum ﬂexibility
in selecting assets to satisfy the pecuniary
credit shelter bequest.
• You want to allow the marital trust to
ﬂuctuate in value. Because the marital
trust receives the residue of the grantor’s
estate and not a ﬁxed pecuniary amount,
the marital trust will experience any
appreciation or depreciation that occurs
during the administration of the grantor’s
estate.
• You want to do GST tax-exemption
planning. The GST regulations favor date
of distribution values when funding trusts
for GST purposes.
B. Do Not Use When:
• You have DNI concerns. If the pecuniary
amount payable to the credit shelter trust
is not entitled to receive its pro rata share
of income during the administration of the
grantor’s estate, there may be no DNI
carried out on the funding of the pecuniary
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credit shelter bequest. This means the
grantor’s estate will have to pay income
taxes on income distributed to the credit
shelter trust (but not eligible for deduction
by the grantor’s estate). Any income taxes
paid by the grantor’s estate will reduce
the residue of the grantor’s estate and,
ultimately, the amount received by the
residuary marital trust.
12

• There is signiﬁcant IRD in the grantor’s
estate. If the right to receive IRD (such
as retirement beneﬁts) is distributed in
satisfaction of the pecuniary credit shelter
bequest, the underlying IRD will be
accelerated and recognized, and income
taxes will have to be paid.
• You anticipate signiﬁcant capital gains
during the administration of the grantor’s estate. The funding of the pecuniary
bequest payable to the credit shelter trust
is treated as a sale or exchange of assets,
and funding the pecuniary credit shelter
bequest with appreciated assets will trigger
capital gains.
• You want to freeze the marital trust
amount. Because the marital trust receives
the residue of the grantor’s estate and not
a ﬁxed pecuniary amount, the marital trust
will enjoy any appreciation or suffer any depreciation occurring during the administration of the grantor’s estate.
C. Drafting Example
“I give, devise, and bequeath to Very Large
Bank, as trustee of the Credit Shelter Trust,
that amount, if any, needed to increase my taxable estate to the largest amount that, after taking into consideration the applicable exclusion
amount available to my estate, will result in the
lowest possible amount of federal estate tax
payable by my estate, based upon the value of
those assets at the time of distribution.”
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Summary of Fractional
Marital Deduction Funding Formulas
Pro Rata Fractional Funding Formula

• There is a difﬁcult family situation with
competing interests. Since each asset
distributed to the marital trust is divided
on a fractional basis, both the marital and
credit shelter trusts share proportionately
in each asset’s appreciation and depreciation, reducing claims that the ﬁduciary has
funded the trust shares unfairly.

All assets comprising the residue of the grantor’s estate are distributed between the marital
deduction trust and the credit shelter trust based
on the fraction determined in the formula using
federal estate tax values. All of the assets are
B. Do Not Use When:
then divided pro rata and distributed to the marital deduction trust and credit shelter trust based • You have property that is difﬁcult to
fractionalize or divide. Because the foron the fraction determined by the formula.
mula requires each and every asset to be
A. Use When:
fractionalized, assets that are difﬁcult to
divide on a fractional basis (e.g., bonds,
• You anticipate signiﬁcant capital gains
motor vehicles, watercrafts, aircrafts, etc.)
during the administration of the grantpresent a problem.
or’s estate. Because property distributed
to the marital trust is divided on a fractional
• You want easy administration. Because
basis, there is no deemed sale or exchange
each asset must be divided on a fractional
between the grantor’s estate and the maribasis, the administration of the grantor’s
tal trust. Consequently, the grantor’s estate
estate will require more time than a truedoes not incur any capital gains when apworth pecuniary funding formula. Furtherpreciated property is distributed to the marmore, disproportionate or non-simultaneital trust.
ous funding of the marital and credit shelter
• There is signiﬁcant IRD in the grantor’s
estate. Because property distributed to the
marital trust is divided on a fractional basis, there is no deemed sale or exchange
between the grantor’s estate and the marital trust. Consequently, the distribution of
IRD (such as retirement beneﬁts) does
not result in its acceleration for income tax
purposes.
• You want to do GST tax-exemption planning. The GST regulations favor a fractional distribution of assets when funding trusts
for GST purposes.
• You want to avoid revaluations of the
grantor’s estate. There is no need to revalue assets when the marital trust is funded since the funding formula fraction is applied against the federal estate tax value of
the assets.
36

trusts will require a re-computation of the
initial funding formula fraction.

• You want pick-and-choose funding. Because each asset has to be fractionalized,
the ﬁduciary has no ﬂexibility in selecting
assets to be distributed to the marital or
credit shelter trusts. All the assets must be
divided pro rata.
• You want to freeze the marital or credit
shelter trust amounts. Because each asset has to be fractionalized, both the marital and credit shelter trust will share proportionately in the appreciation and depreciation of the grantor’s estate.
C. Drafting Example
“I give, devise, and bequeath to Very Large
Bank, as trustee of the Marital Deduction
Trust, the fractional share of my estate, the
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numerator of which is the smallest amount
that will allow for utilization by my estate of
the maximum amount of applicable exclusion
for federal estate tax purposes available in
the year of my death, and the denominator
of which is the value of my estate as ﬁnally
determined for federal estate tax purposes.
Trustee shall divide the trust assets on a
fractional basis when funding this bequest.”

Pick-and-Choose
Fractional Funding Formula

MICHIGAN PROBATE & ESTATE PLANNING

that fairly reﬂects the net appreciation or
depreciation in the assets’ value.
• There is signiﬁcant IRD in the grantor’s
estate. Because property distributed to the
marital trust is on a fractional basis, there is
no deemed sale or exchange between the
grantor’s estate and the marital trust. Consequently, the distribution of the right to receive an item of IRD (such as retirement
beneﬁts) does not result in its acceleration
for income tax purposes.

All assets are distributed between the marital • You anticipate signiﬁcant capital gains
deduction trust and the credit shelter trust based
during the administration of the granton the fraction determined in the formula usor’s estate. Because property distributed
ing the federal estate tax values. The ﬁduciary
to the marital trust is on a fractional basis,
of the grantor’s estate may fund the marital dethere is no deemed sale or exchange beduction trust and credit shelter trust by picking
tween the grantor’s estate and the marital
and choosing which assets are to be used to
trust. Consequently, the grantor’s estate infund each trust. The fraction determined in the
curs no capital gains with the distribution of
funding formula is applied to the assets of the
appreciated property to the marital trust.
grantor’s estate at the time of their distribution to
the marital deduction trust (or in a manner that • You want to do GST tax-exemption planning. The GST regulations favor a non-pro
is fairly representative of their appreciation and
rata fractional distribution of assets when
depreciation since the grantor’s date of death).
funding trusts for GST purposes, provided
There must be a revaluation of the assets each
the assets are valued at their date-of-distime there is a distribution of assets to fund the
tribution value or in a manner that is fairly
marital or credit shelter trust. After the assets
representative of the assets’ overall net aphave been revalued, the ﬁduciary of the grantpreciation
and depreciation.
or’s estate may then select the assets to be used
to satisfy the dollar amount determined by the • You want the ability to pick and choose
application of that fraction, provided the ﬁduciary
the assets for funding. The non-pro rata
acts in a fair and impartial manner in funding the
fractional funding method permits the ﬁdutrusts.
ciary some ﬂexibility to pick and choose
which assets will be distributed to the mariA. Use When:
tal and credit shelter trusts. However, the
• You have property that is difﬁcult to
ﬁduciary must act fairly when selecting asfractionalize or divide. Because this
sets; when funding on a non-pro rata basis,
formula does not require each asset to be
the ﬁduciary must apply the fraction to the
fractionalized, the ﬁduciary can distribute
assets’ date-of-distribution value or select
non-fractionalized assets (such as bonds,
assets that are fairly representative of the
motor vehicles, etc.) to the marital and
net appreciation and depreciation in the
credit shelter trusts using the assets’
value of all assets available for distribution
date-of-distribution value or in a manner
to the marital trust.
37
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B. Do Not Use When:
• You want an easy administration. Because assets have to be distributed by
applying the fraction to the assets’ dateof-distribution value (or in a fairly representative manner), the administration of the
grantor’s estate will require more time than
if a true-worth pecuniary funding formula
were used. Furthermore, disproportionate
or non-simultaneous funding of the marital
and credit shelter trusts will require a recomputation of the initial funding formula
fraction.
• There is a contentious family. Because
the ﬁduciary has the ability to pick and
choose among the assets, contentious
beneﬁciaries may claim that the ﬁduciary
favored one class of beneﬁciaries over
another. A pure pro rata fractional funding
formula will avoid this type of claim.
• Assets are difﬁcult to revalue. Because
assets have to be distributed by applying
the fraction to their date-of-distribution
value (or applying the fraction in a fairly
representative manner), assets will have to
be revalued each time a funding distribution
is made.
• You want to freeze the marital or credit
shelter trust amounts. Both the marital
trust and credit shelter trust will share in
the appreciation and depreciation of the
grantor’s estate in a fairly representative
manner.
C. Drafting Example
“I give, devise, and bequeath to Very Large
Bank, as trustee of the Marital Deduction Trust,
the fractional share of my estate, the numerator
of which is the smallest amount that will allow for
utilization by my estate of the maximum amount
of applicable exclusion for federal estate tax
purposes available in the year of my death, and
the denominator of which is the value of my

38

estate as ﬁnally determined for federal estate
tax purposes. Trustee may distribute assets on
a non-pro rata basis, using date-of-distribution
values when funding this bequest.”

Using a Clayton QTIP Election Instead of a
Marital Deduction Funding Formula
Clayton QTIP Election
In a taxable estate where the clients desire
maximum ﬂexibility in the amount to be allocated
to the credit shelter trust at the death of the ﬁrst
spouse, consider using a Clayton QTIP election
instead of a marital deduction funding formula.
In 1997, in response to Estate of Clayton v
Commissioner and its progeny, the IRS issued
regulations affecting QTIP elections made after
February 18, 1997, which allow the surviving
spouse’s income interest in a trust to qualify for
QTIP treatment, although this is contingent on
a QTIP election being made by the decedent’s
executor. That portion of property for which the
QTIP election is not made can pass to the surviving spouse or other beneﬁciaries (e.g., a credit
shelter trust).
The Clayton QTIP election is designed to
qualify a certain percentage (0 to 100 percent) of
the residue of the decedent’s estate for the marital
deduction. That portion of the residue not elected
for the marital deduction can be distributed to the
credit shelter trust for the beneﬁt of the surviving
spouse and the grantor’s descendants.
13

14

15

A. Practice Point
Because of the inherent power vested in the
ﬁduciary making the Clayton QTIP election, it
may be more appropriate in situations concerning
a second marriage and children from the ﬁrst
marriage to vest the power in an independent
executor.
B. Drafting Example
“I hereby give to the Marital Trust all remaining
trust property, provided, however, if an election
is made under so-called ‘Clayton QTIP election
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rules,’ to qualify a fractional or percentage
portion (but not all) of the Marital Trust for the
federal estate tax marital deduction under IRC
2056(b)(7), I hereby give to the Marital Trust
only that fractional or percentage share of the
Marital Trust as to which my ﬁduciary shall
make the QTIP election under IRC 2056(b)(7).
That portion of the Marital Trust as to which my
ﬁduciary shall not make the IRC 2056(b)(7) QTIP
marital deduction election shall be distributed
to the Credit Shelter Trust, to be administered,
distributed, and disposed of under the terms
of that trust. In allocating assets between the
Marital Trust and the Credit Shelter Trust,
Trustee may use cash or noncash property
(including undivided interests in property) or a
combination of each, and may distribute assets
ratably or non-ratably.”

Using Disclaimers Instead of a Marital
Deduction Funding Formula
Disclaimers

the property that he or she wants to disclaim—a
potential trap for the unwary.
B. Advantages of the Marital Deduction
Disclaimer Approach:
• provides great ﬂexibility to move assets
between the marital bequest and the credit
shelter trust without exposing the grantor’s
estate to capital gains or losses if capital
assets are used to fund the credit shelter
trust
• allows the surviving spouse to balance the
marital and credit shelter trusts based on
the size of the grantor’s estate and the law
in effect at the date of death
• is not bound by the “fairly representative”
rules of Rev Proc 64-19
• does not accelerate IRD (such as retirement beneﬁts)

• requires no revaluation of the disclaimed
In a modest estate where there may be no
assets
federal estate tax or where the clients are borC. Disadvantages of the Marital Deduction
dering on the applicable exclusion amount, an
alternative to the use of a marital deduction fund- Disclaimer Approach:
ing formula is to leave all of the estate to the sur• the surviving spouse must be willing and
viving spouse, with the spouse having the right
able to understand and timely ﬁle the
to disclaim some or all of the bequest. The disdisclaimer
claimed assets are held in the credit shelter trust
for the beneﬁt of the surviving spouse and the • if decedent has children from a different
marriage, the surviving spouse may be regrantor’s descendants. Pursuant to IRC 2518,
luctant to execute a disclaimer if the disthe surviving spouse will have nine months after
claimed assets are going to pass to the
the death of the ﬁrst spouse to decide how much,
decedent’s children rather than to the surif any, of the bequest should be disclaimed and
viving spouse’s children
held in the credit shelter trust (or distributed to
the descendant’s trust).
• use of the decedent’s applicable exclusion
amount will be lost if the surviving spouse
A. Practice Point
fails to disclaim
For the disclaimer to be effective and to not
give rise to a gift tax, the surviving spouse must • there will be an inadvertent loss of the
opportunity to disclaim if the surviving
comply with the Michigan Disclaimer Act and IRC
spouse “accepts” any part of the disclaimed
2518. This means, among other things, that the
surviving spouse must not accept beneﬁts from
property
16
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•

if the disclaimed property passes to a
trust, the surviving spouse must disclaim
any impermissible power of appointment
that he or she has over the trust (either as
a beneﬁciary or as a trustee) as it applies
to the disclaimed property
D. Drafting Example
“If my Spouse survives me, Trustee shall
distribute the remaining trust property to my
Spouse (the ‘Marital Bequest’). My Spouse
shall have the right to disclaim all or any part of
the Marital Bequest.
“Any part or property of the Marital Bequest (or
assets to be allocated to the Marital Bequest)
that is disclaimed by my Spouse shall become
part of the Credit Shelter Trust (and my Spouse
shall not be treated as having predeceased
me).”

Conclusion
The amount that a person can pass on free of
federal estate taxes at his or her death is affected
by a number of factors, including lifetime taxable
gifts made by the grantor, the deduction of
estate administration expenses on the estate’s
ﬁduciary income tax return (rather than on the
estate’s federal estate tax return), the amount of
property that passes outside the probate or trust
estate (such as property that passes by joint
tenancy or by beneﬁciary designation), the ﬁnal
estate tax values for “hard to value” assets (such
as closely held business interests), the amount
of the applicable exclusion amount available in
the year of the grantor’s death, etc. Because of
these unknown factors, it is difﬁcult to determine
in advance the amount of property the grantor
can devise free of federal estate tax at his or
her death. Fortunately, various marital deduction
funding formulas have been developed to deal
with these unknowns, including the increasing
(and decreasing) applicable exclusion amount.
These formulas are designed to maximize the
amount that a married grantor can devise free of
federal estate tax when he or she dies. Selecting
40

the right formula (or using a Clayton QTIP election
or marital deduction disclaimer trust) may help
minimize federal estate taxes and income taxes
and provide ﬂexibility and certainty, helping to
fulﬁll the client’s wishes.
Notes
1. This article is excerpted and adapted from Chapter
17 of Sebastian V. Grassi, Jr., A Practical Guide to
Drafting Marital Deduction Trusts (with Sample Forms
and Checklists) (ALI-ABA 2004 & Supp 2006). The author
gratefully acknowledges the contributions of William M.
Wright, Esq., of Farmington Hills, Michigan, and Diane H.
Kennedy, Esq., of Indianapolis, Indiana.
2. Two types of pecuniary funding formulas will not
be discussed in this article. They are: (1) the minimum
worth marital deduction funding formula, and (2) the fairly
representative credit shelter trust funding formula. See
Grassi, chap 15, for a detailed discussion of each formula
and detailed sample drafting language.
3. A pecuniary bequest is a gift of a speciﬁc dollar
amount (rather than a share, fraction, or percentage of
assets). The following are examples of pecuniary bequests:
(1) “I hereby devise the sum of $10,000 to my spouse;”
(2) “I hereby devise to the trustee of the marital deduction
trust the smallest amount necessary to avoid or minimize
the payment of federal estate taxes, considering all
relevant factors pertinent to this estate planning objective,
including, without limitation, the use of the applicable
exclusion amount available at the time of my death;” or
(3) “I hereby devise to the GST Tax-Exempt Trust the full
amount of my unused GST tax exemption available at the
time of my death.” It should also be noted that a fraction of
an ascertainable amount is a pecuniary amount and not a
fraction. Thus, wills or trusts that provide for a percentage
of the “adjusted gross estate” (as were common under the
50 percent marital deduction devices used before 1982)
are by operation a pecuniary amount. Rev Rul 56-270.
However, disclaimers of pecuniary amounts of residual
bequests are treated for funding purposes as fractional
bequests. See Treas Reg 25.2518-3(d), ex 19.
4. For purposes of this article, and unless otherwise
expressly stated, the term the “grantor’s estate” refers
either to the grantor’s probate estate or the grantor’s
revocable living trust (as a will-probate substitute).
5. For purposes of this article, the nonmarital share is
referred to as the credit shelter trust.
6. A fractional share gift is a gift of a speciﬁed fraction
or percentage of the decedent’s assets (rather than a gift
of a dollar amount). For example, “I hereby devise onetenth of the residue of my estate to my son,” or “I hereby
devise 90 percent of the residue of my estate to my
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daughter,” or “Trustee shall divide the residue of my estate
into equal shares so as to provide one share for my son
and nine shares for my daughter.” Any amount ($A) can be
converted into a fraction, where the numerator is $A, and
the denominator is $B, which is also the value of the fund
(the multiplicand) against which the fraction is to operate.
Thus, (A/B) × B = A.
7. IRC 2056(b)(7).
8. Because assets distributed to the marital deduction
trust are valued at their date-of-distribution values, allocation of special-use property (IRC 2032A) to the marital
deduction trust results in more property being allocated to
the credit shelter trust as the recipient of the residue of the
grantor’s estate. This is because the true-worth marital deduction funding formula maximizes the credit shelter trust
amount (based on the special-use valuation under IRC
2032A) but minimizes, for funding purposes, the marital
deduction amount. The leveraging occurs due to the special-use property being valued at its fair market value for
trust-funding purposes. See Priv Ltr Ruls 8314005 (Jan 8,
1983) and 8314001 (Sept 22, 1982). Furthermore, no gain
is realized by the grantor’s estate (the distributing entity)
when funding the marital trust (the distributee) with special-use property if the property has not increased in value
above its fair market value as of the grantor’s date of death
(or alternate valuation date). IRC 1040.
9. DNI is typically carried out from the grantor’s estate
upon the distribution of cash or noncash property to
fund the marital deduction trust. IRC 662(a); Treas Reg
1.662(a)-3(b)(4). Thus, in funding the marital deduction
trust under the true-worth marital deduction funding
formula, DNI will be carried out from the grantor’s estate
(the distributing entity) and included in the gross income
of the marital trust (the distributee) if the marital trust is
entitled to receive income from the grantor’s estate. See
Treas Reg 1.663(c)-4(a), (b); 1.663(c)-5, ex. 4, 7. (DNI will
also be carried out from the grantor’s estate to the credit
shelter trust when it receives the residue of the grantor’s
estate.) Because a distribution of noncash property by the
grantor’s estate to satisfy a true-worth pecuniary bequest
is treated as a sale or exchange of assets between the
grantor’s estate (the distributing entity) and the marital
deduction trust (the distributee), the amount of DNI carried
out from the grantor’s estate to the marital deduction trust
will be the fair market value of the noncash property at
the date of its distribution from the grantor’s estate to the
marital deduction trust.
If the marital trust is not entitled to income from the
grantor’s estate, there will be no DNI carried out from the
grantor’s estate to the marital trust on its funding, except in
the case of a deemed allocation of IRD to the marital trust.
Treas Reg 1.663(c)-4(b); 1.663(c)-5, ex 4,7.
Michigan’s version of the Uniform Principal and Income
Act, MCL 555.501–.1005 (effective September 2004),
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provides in sections 201(d) (MCL 555.601(d)) and 202(1)
(MCL 555.602(1)) for a proportionate share of income
generated by the grantor’s estate to be allocated to a
pecuniary bequest that is to be held in trust. Thus, DNI
will be carried out from the grantor’s estate in funding a
pecuniary bequest to be held in trust. However, under
section 201(c) (MCL 555.601(c)), if a pecuniary bequest
is to be paid outright and not held in trust, the pecuniary
bequest is entitled to receive statutory interest and not a
pro rata share of the income generated by the grantor’s
estate. Unfortunately, the payment of statutory interest
does not cause DNI to be carried out from the grantor’s
estate when paying a pecuniary bequest outright. See
Grassi § 15.4(d) for a detailed discussion of the DNI
carry-out rules concerning a true-worth pecuniary funding
formula.
10. Treas Reg 1.691(a). See also Treas Reg 1.661(a)2(f), 1.1014-4(a)(3) (IRD is not eligible for a step-up in
basis as concerns property acquired from a decedent);
Priv Ltr Rul 9507008 (Nov 10, 1994) (funding of pecuniary
bequest with U.S. savings bonds causes grantor’s estate
to recognize the accrued but unreported interest income
on the bonds).
11. The drafting examples contained in this article are for
illustration purposes only and are not complete formulas.
See Grassi, chap 15, for detailed sample drafting language
for each funding formula discussed in this article.
12. DNI is typically carried out from the grantor’s
estate upon the distribution of cash or noncash property
to fund the marital deduction trust. IRC 662(a); Treas
Reg 1.662(a)-3(b)(4). Thus, in funding the credit shelter
trust under the true-worth credit shelter funding formula,
DNI will be carried out from the grantor’s estate (the
distributing entity) and included in the gross income of the
credit shelter trust (the distributee) if the credit shelter trust
is entitled to receive income from the grantor’s estate. See
Treas Reg 1.663(c)-4(a), (b); 1.663(c)-5, ex 4,7. (DNI will
also be carried out from the grantor’s estate to the marital
deduction trust when it receives the residue of the grantor’s
estate). Because a distribution of noncash property by the
grantor’s estate to satisfy a true-worth pecuniary bequest
is treated as a sale or exchange of assets between the
grantor’s estate (the distributing entity) and the credit
shelter trust (the distributee), the amount of DNI carried
out from the grantor’s estate to the credit shelter trust
will be the fair market value of the noncash property at
the date of its distribution from the grantor’s estate to the
credit shelter trust.
If the credit shelter trust is not entitled to income from
the grantor’s estate, there will be no DNI carried out from
the grantor’s estate to the credit shelter trust on its funding,
except in the case of a deemed allocation of IRD to the
credit shelter trust. Treas Reg 1.663(c)-4(b); 1.663(c)-5,
ex 4,7.
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Michigan’s version of the Uniform Principal and Income
Act, MCL 555.501–.1005 (effective September 2004),
provides in sections 201(d) (MCL 555.601(d)) and 202(1)
(MCL 555.602(1)) for a proportionate share of income
generated by the grantor’s estate to be allocated to a
pecuniary bequest that is to be held in trust. Thus, DNI
will be carried out from the grantor’s estate in funding a
pecuniary bequest that is to be held in trust. However,
under section 201(c) (MCL 555.601(c)), if a pecuniary
bequest is to be paid outright and not held in trust, the
pecuniary bequest is entitled to receive statutory interest
and not a pro rata share of the income generated by the
grantor’s estate. Unfortunately, the payment of statutory
interest does not cause DNI to be carried out from the
grantor’s estate when paying a pecuniary bequest outright.
See Grassi § 15.4(d) for a detailed discussion of the DNI
carry-out rules concerning a true-worth pecuniary funding
formula.
13. See Grassi § 3.7 for a detailed discussion of the
Clayton QTIP election and a complete sample Clayton
QTIP marital deduction trust form.
14. 976 F2d 1486 (5th Cir 1992).
15. See Treas Reg 20.2056(b)-7(d)(3).
16. See Grassi § 11.4 for a detailed discussion of
marital deduction disclaimer planning and a complete
sample marital deduction disclaimer trust form.
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Lady Bird Deeds
By Patrick J. Bond

1

Introduction

beneﬁciary to take the property in the event that
the power of appointment is not exercised.

The purpose of this article is to help legal practitioners understand, implement, and effectively
II. How a Lady Bird Deed Operates
use Lady Bird deeds in their estate planning and
Medicaid planning practice. Part One will deﬁne Power of Appointment
a Lady Bird deed, Part Two will explain how it
Under Michigan law, a power of appointment
operates, Part Three will discuss the beneﬁts of
is deﬁned as
using this type of deed, and Part Four will presa power created or reserved by a person
ent speciﬁc scenarios in which Lady Bird deeds
having property subject to his disposition
are useful.
I. What Is a Lady Bird Deed?
The Lady Bird deed presumably acquired its
name after President Lyndon B. Johnson used
this type of deed to convey land to his wife, “Lady
Bird” Johnson. Lady Bird deeds are primarily
used to avoid the probate of real estate, but they
can be used to transfer other assets like tangible
personal property such as household furnishings.
When used in long-term-care Medicaid planning,
the Lady Bird deed offers the additional beneﬁt
that its execution is not considered a divestment
for Medicaid purposes, even though it transfers
ownership of property at death without probate.
A Lady Bird deed is merely a style of either a
warranty deed or a quitclaim deed. A warranty
deed is a deed where the grantor passes good,
clear title to the grantee and warrants that the
grantor is (1) lawfully seized of the property,
(2) has good right to convey the property, (3)
guarantees the quiet possession of the property,
(4) is transferring the property free from all
encumbrances not of record, and (5) will defend
the title to the property against all lawful claims.
A quitclaim deed also is intended to pass title;
however, it does not profess that such title is
necessarily valid against third parties. In other
words, a quitclaim deed does not provide the
grantee any warranties. What makes the Lady
Bird deed unique is its language, which creates
a power of appointment and names a default
2

3

which enables the donee of the power to
designate, within any limits that may be
prescribed, the transferees of the property or
the shares or the interests in which it shall be
received....4

In other words, the creation of a power
of appointment gives someone authority to
dispose of property. The “donor” of a power
of appointment is deﬁned as “the person who
creates or reserves the power.” The “donee” of
the power of appointment is “the person to whom
the power is granted or reserved.” In a Lady
Bird deed, the grantor is both the donor and the
donee.
Further, a power of appointment can be
created as a “general” or a “special” power of
appointment. A general power of appointment is
deﬁned as
5

6

a power exercisable in favor of the donee,
his estate, his creditors or the creditors of his
estate, whether or not it is exercisable in favor
of others. A power to appoint to any person or
a power which is not expressly restricted as
to appointees is a general power….7

A “special” power of appointment is deﬁned as
“a power exercisable only in favor of 1 or more
persons not including the donee, his estate, his
creditors or the creditors of his estate.”
Additionally, powers of appointment can authorize a donee to dispose of property only during the donee’s lifetime (i.e., inter vivos), or it may
8
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authorize a donee to dispose of property only at
Because the above-mentioned language
the donee’s death (i.e., testamentary), or both. might be difﬁcult for the lay person to understand,
The person who takes the property through an the drafter may wish to include the following text
exercise of a power of appointment is called an to create this power of appointment:
“appointee.” If a power of appointment is exerGrantor (i.e., the donor), [Grantor’s Name],
cised testamentary, it is often exercised through
conveys and warrants to herself (i.e., the
a will, whereby the will of the donee might read
donee), [Grantor’s Name], for her lifetime
coupled with an unrestricted power to convey
something like the following:
9

Under the Revocable Living Trust of [Donor’s
Name], a trust has been established for me
and in which I have been given a power of
appointment over the trust property. I desire
to exercise the power of appointment to the
maximum extent possible, and, as of the date
of my death, I appoint all the property to my
children in equal shares.

the property during her lifetime, pursuant to
Michigan Land Title Standards 5th 9.3.10 This
power to convey creates a general inter vivos power of appointment, which includes
the power to sell, gift, mortgage, and lease
(or otherwise dispose of the property), and to
retain the proceeds from the conveyance.

The exhibits of Lady Bird deeds at the end of
Powers of appointment create ﬂexibility by al- this article create this general inter vivos power
lowing a donee more time to choose to whom and of appointment. Remember that the grantor is
how the donee wishes to dispose of the property, considered both the donor and the donee of the
e.g., to a trust or outright. In other words, the de- power of appointment. The Lady Bird deed crecision of to whom the property will pass does not ates the power in the grantor to designate the
need to occur at the creation of the power of ap- ultimate transferees of the property because the
pointment but can be made a long time in the grantor has created in himself or herself the power to sell, gift, mortgage, or lease (or otherwise
future.
While Lady Bird deeds can be drafted to give dispose of the property) during his or her lifetime
the donee a testamentary power of appointment and retain the proceeds from the conveyance. If
or a special power of appointment, these deed the grantor does not dispose of the property betypes are beyond the scope of this article. Prac- fore the grantor’s death, the beneﬁciaries named
titioners should be cautious when drafting such in default of the grantor’s exercise of the power
Lady Bird deeds because they can create gift tax of appointment will take the property.
issues for the donee, needless creditor-protec- Gift in Default of the Exercise
tion issues for the donee’s estate, or Medicaid of the Power of Appointment
divestment issues. This article will focus on the
The remaining language in a Lady Bird deed
type most practitioners use, which is a Lady Bird
drafted to create a general inter vivos power of directs to whom the property passes if the grantor
does not exercise the general inter vivos power
appointment.
The following is suggested language to create of appointment. This provision is called the “gift in
default.” A gift in default is deﬁned as “a transfer
a general inter vivos power of appointment:
to a person designated in the creating instrument
Grantor (i.e., the donor), [Grantor’s Name],
as the transferee of property if a power is not
conveys and warrants to herself (i.e., the
exercised or is released.”
donee), [Grantor’s Name], and reserves a
Language creating the gift in default of the
power of appointment to appoint the property
exercise of the power of appointment might read
during her lifetime to herself, her estate, her
creditors, or the creditor of her estate.
something like this:
11
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except upon both the failure to exercise the power of appointment and the grantor’s subsequent
death. The property is therefore included in the
grantor’s gross estate.
Generally, the grantor’s children are named
If property is included in the grantor’s gross
as the persons to take the gift in default of the estate, IRC 1014(b)(9) requires a basis stepexercise of the power of appointment; the au- up; the property obtains this step-up if (1) “the
thor calls these persons “default beneﬁciaries.” property is required to be included in determining
A trust may also be a default beneﬁciary.
the value of the decedent’s gross estate,” and (2)
the property “was acquired from the decedent
III. The Beneﬁts of a Lady Bird Deed
by reason of death.” Because of the explicit
language in the Lady Bird deed, the property is
Property Avoids Probate
considered acquired from the decedent because
Provided the donee has not previously con- the default beneﬁciary cannot take unless
veyed the property, upon the donee’s death the and until the donee dies. Thus, the property is
ownership of the property is immediately trans- included in the gross estate and acquired from
ferred to the default beneﬁciary and avoids pro- the decedent.
bate. The apparent authority for this nonprobate
This is not to say the other common forms of
transfer is found in MCL 700.6101:
real property ownership transferred for less than
full and adequate consideration (e.g., transfers
(1) A provision for a nonprobate transfer on
with a retained life estate, revocable transfers,
death in a … deed of gift … or other written
instrument of similar nature is considered non
or joint interests ) won’t also enjoy the same
testamentary.
basis step-up through IRC 1014(b)(9) in certain
….
situations.
If [Grantor’s Name] (i.e. the donee) has not
previously conveyed the property prior to her
death, the property is conveyed as tenantsin-common to the following individuals….

16

17

18

19

12

(c) Property the decedent controls or owns
before death that is the subject of the
instrument passes to a person the decedent
designates either in the instrument or in a
separate writing.…13

A Lady Bird Deed is Not a Transfer
for Gift Purposes

Because the execution of the Lady Bird deed
does not transfer property ownership, there is no
gift for federal gift tax purposes. At death, and
Property Obtains the Basis Step-Up
only at death, the default beneﬁciary takes the
When the default beneﬁciary receives the fee if the donee hasn’t previously exercised the
property at the grantor’s death (remember, the power of appointment. Unlike a transfer of real
grantor is both the donor and donee), it is in- property reserving a life estate, a transfer of real
cluded in the grantor’s gross estate and thus re- property into joint tenancy, or a transfer of real
ceives a basis step-up. The property is included property into tenants in common, the execution
in the grantor’s gross estate because it is con- of the Lady Bird deed vests no incidents of
sidered property in which “the decedent had an ownership in any third party. Thus, there is no
interest.” The decedent maintained this interest gift.
because the grantor never “parted with dominion
A Lady Bird Deed is Not a Divestment
and control as to leave in him no power to change
for Medicaid Purposes
its disposition.” Thus, the apparent gift to the default beneﬁciary at the time of the execution is
The Deﬁcit Reduction Act of 2005 (DRA),
incomplete because its language indicates the passed on February 8, 2006, changed the diproperty could not pass to the default beneﬁciary vestment-penalty starting date for nursing home
14

15

20
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Medicaid. Thus, if a transfer is made within 36
months (or 60 months under the DRA) from the
date of the Medicaid application, any transfer
without consideration should be avoided. Under
the DRA, the divestment-penalty period begins
on the date the patient enters the nursing home,
has applied for Medicaid, and would otherwise
be eligible for Medicaid except for the divestment
penalty. Before the DRA, the penalty period began much earlier, during the month of the gift.
Now, the patient who gratuitously transfers
property reserving a life estate, transfers property into joint tenancy, or transfers property into
tenancy in common, creates a divestment penalty if the transfer is made within the monthly time
parameters mentioned above. Lady Bird deeds
should be used to avoid this penalty.
21

22

23

The Lady Bird Deed Does Not Uncap
Property Taxes, and No Property Transfer
Afﬁdavit Needs To Be Filed
Property taxes are uncapped when there
is a “transfer of ownership.” See the Transfer
of Ownership and Taxable Value Uncapping
Guidelines from the Michigan Department of
Treasury for a summary of the uncapping rules.
Upon execution, the Lady Bird deed does not
transfer the property but merely creates a power
of appointment and provides for a gift in default. It
is not until the death of the donee (also the donor),
and his or her failure to previously exercise the
power of appointment, that there is a transfer
of ownership to the default beneﬁciary. The
deﬁnition of a gift in default makes it clearer that
no transfer occurs upon execution. Under MCL
556.112(j), a “gift in default” means “a transfer to
a person designated in the creating instrument
as the transferee of property if a power is not
exercised” (emphasis added). The only time we
are certain that the power is not (and will never
be) exercised is at the death of the donee. Thus,
it is the death of the donee—not the creation of
the Lady Bird deed—that signiﬁes the transfer of
property to the default beneﬁciary.
24

25

46

If there has been a “transfer of ownership,”
the Property Transfer Afﬁdavit must be ﬁled in
the appropriate assessing ofﬁce of the local unit
of government in which the property is located.
Although the Michigan Department of Treasury’s
Property Transfer Afﬁdavit makes reference to
the disclosure of “exemptions,” the statute indicates nothing about a requirement to notify the
assessing ofﬁce that an “exemption” exists. According to the Department’s form, the purpose
of the property transfer afﬁdavit is “to ensure the
property is assessed properly and receives the
correct taxable value” (emphasis in original).
Because the property is not transferred to the
default beneﬁciary until the grantor’s death, it is
only at this time that the tax assessor’s ofﬁce has
an interest in ensuring that the transfer of ownership is assessed properly. Thus, within 45 days
after the donee’s death the default beneﬁciary
must ﬁle the Afﬁdavit.
26
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Lady Bird Deeds Provide
Creditor Protection
Lady Bird deeds provide creditor protection
to default beneﬁciaries. Unlike other common
transfers of real estate, a Lady Bird deed does
not provide the default beneﬁciary any incidents
of ownership in the property until the donee’s
death. Thus, during the donee’s lifetime, a default beneﬁciary’s creditor cannot satisfy claims
from the property. If the default beneﬁciary has
an existing creditor, the donee could always remove that beneﬁciary (by exercising the power of
appointment) so the transfer will not vest in him
or her at the grantor’s death. See Exhibit 1 for
an example of a Lady Bird deed that exercises
the power of appointment and creates another
Lady Bird deed. The creditor protection is not
available for the grantor because the property
of a donee (i.e., the grantor) of an unexercised
general power of appointment is subject to the
donee’s creditors to the extent that the donee’s
individual assets are insufﬁcient to satisfy the
creditor’s claim.
29
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Lady Bird deeds also provide creditor
protection to the married couple holding real
property as husband and wife. Because the Lady
Bird deed is not a transfer of ownership upon its
execution, the home continues to remain within
tenancy-by-the-entireties protection.
IV. Where Lady Bird Deeds Are Useful
This section presents various real-world scenarios in which Lady Bird deeds are useful and
explains how these deeds are applied in each
case. In each of these scenarios it is assumed
that the client wishes to control his or her assets
while alive and to provide for him or herself during incapacity. When the client dies, he or she
wishes to give all assets to the person(s) of his
or her choice, whenever and however he or she
chooses. The client also wishes to avoid every
possible tax, court cost, and administrative cost,
and to keep legal fees to a minimum.
The Single Client
Lady Bird deeds are a great estate planning
tool to avoid probate for the single client. For
example, consider the following hypothetical
situation:
Client is single and 50 years old. She has no
children and no living parents. The attorney’s
initial consultation reveals that Client owns the
following assets: (1) a $10,000 vehicle, (2) a
$20,000 term life insurance policy, (3) a $50,000
401(k) plan, (4) $1,500 in a checking account,
(5) a home worth $150,000, and (6) $5,000 in
household furnishings. The attorney also learns
that Client would like to leave all assets to her
two siblings to divide equally. The siblings are
in good health and very responsible. Client
wants an effective, yet simple, estate plan with a
minimal legal fee.
The attorney ﬁrst plans for Client’s incapacity by drafting a Health Care Power of Attorney,
an Authorization to Disclose Protected Health
Information, and a Financial Durable Power of
Attorney. Client names her sister, who is a nurse,
as the patient advocate under the Health Care
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Power of Attorney and as the personal representative under the Authorization to Disclose
Protected Health Information. Client names her
brother, who is a CPA, as the agent under the
Financial Durable Power of Attorney.
The attorney then plans for the post-death distribution of Client’s assets. The vehicle will pass
outside of probate to the siblings by way of the
authority found in the Michigan Vehicle Code.
The siblings will then ﬁnd a buyer for the vehicle
and complete the Certiﬁcate of Heir to a Vehicle
upon its sale.
Client names her siblings as the beneﬁciary of
both her $20,000 term life insurance policy and
her $50,000 401(k). She also adds them as the
payable-on-death beneﬁciaries to the checking
account. The attorney drafts a Lady Bird deed
and names the siblings as the default beneﬁciary. An example of this Lady Bird Deed (The
Single Client) is found as Exhibit 2.
The remaining asset is the household furnishings. When Client dies, this asset must pass
through probate unless the attorney prepares
some sort of instrument that includes a provision for nonprobate transfers, which is authorized in MCL 700.6101. Much like the Lady Bird
deed relating to real property, the attorney may
wish to create a similarly designed instrument,
called a “deed-of-gift,” relating to the furniture.
Exhibit 3, entitled Deed-of-Gift of Tangible Personal Property, is an example of this instrument.
Without such an instrument, the household furnishings will have to pass by way of a Petition
and Order of Assignment as authorized under
MCL 700.3982, which relates to the distribution
of small estates.
Thus, the attorney has effectively planned for
Client’s disability by creating the Health Care
Power of Attorney, the Financial Durable Power
of Attorney, and the authorization for disclosure
of protected health information. The attorney has
also effectively disposed of Client’s assets at her
death according to her wishes, while keeping the
legal fees to a minimum.
30

31

32

47

MICHIGAN PROBATE & ESTATE PLANNING

Part of the reason why the legal fees remained minimal is because neither a trust nor
a will was created. These documents were not
used because Client wished to limit her legal
fees and because a will and a trust were not absolutely necessary. By arriving at a plan for postdeath distribution, Client saved a future expense
because she avoided the necessity of probating
her estate. Even if she had died without a will
and with the winning lottery ticket in her pocket,
the lotto proceeds would still have been divided
equally between her siblings under the law of intestate succession, MCL 700.2103(c).
The Married Client
Husband and wife each own the same assets as the single client, except that in this case
there is only one home, which is owned as tenancy by the entireties. The couple has one 30year-old son who is healthy and responsible.
Each spouse wishes to name the other as the
patient advocate under the Health Care Power
of Attorney, the personal representative under
the Authorization to Disclose Protected Health
Information, and the agent under the Financial
Durable Power of Attorney. They name their son
as a successor patient advocate, personal representative, and agent.
The couple’s respective vehicles will pass to
the surviving spouse by way of MCL 257.236.
Each spouse names the other spouse as the
primary beneﬁciary on both the $20,000 term
life insurance and the $50,000 401(k), and the
adult son is named as the contingent beneﬁciary.
Each spouse names the other as the payableon-death beneﬁciary on the checking account.
The attorney drafts a Lady Bird deed from the
husband and wife to themselves as tenants by
the entireties. On the death of the survivor, the
house passes to the adult child who is named
as the default beneﬁciary. An example of the
Lady Bird Deed (the Married Client) is found as
Exhibit4.
Only the household furnishings remain. To
avoid confusion about their ownership, the
48
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attorney creates an instrument entitled Declaration of Joint Ownership of Tangible Personal
Property, which makes it clear that the furniture
is owned jointly with rights of survivorship. In addition, the attorney prepares the Deed-of-Gift of
Tangible Personal Property for the nonprobate
transfer of the household furnishings on the survivor’s death. An example of this instrument, entitled Declaration of Joint Ownership of Tangible
Personal Property and Deed-of-Gift of Tangible
Personal Property, is found as Exhibit 5.
The Married Client with a Minor Child
Let’s now assume that the married couple had
each previously created a revocable living trust
for the protection and management of the assets
during their lifetime and for the post-death protection and management of the assets for their
two-month-old son.
As in the married-client scenario, each spouse
here wishes to name the other as both the patient
advocate under the Health Care Power of Attorney, the personal representative under the Authorization to Disclose Protected Health Information, and the agent under the Financial Durable
Power of Attorney. They name their respective
oldest siblings as successor patient advocates,
personal representatives, and agents.
The couple’s respective vehicles will pass to
the surviving spouse by way of MCL 257.236.
Each spouse names the trust as the beneﬁciary
of their term life insurance policy. They name
each other as the primary beneﬁciary on the
401(k) plan, with the trust as the contingent beneﬁciary. As well, both spouses transfer ownership of their separate checking accounts to their
respective trusts.
As in the married-client scenario, the attorney
drafts a Lady Bird deed from the husband and
wife to themselves as tenants by the entireties.
On the survivor’s death, the property passes to
the survivor’s trust as the default beneﬁciary. The
attorney then prepares the Declaration of Joint
Ownership of Tangible Personal Property and
the Deed-of-Gift of Tangible Personal Property.
33
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If the minor son is a special-needs child,
the default beneﬁciary should still be the trust.
However, the attorney could draft the clients’
revocable trust so that the share passing to the
child gets poured into a free-standing, third-party
special-needs trust for the beneﬁt of the son.
The Client Entering a Nursing Home
for Long-Term Care
The assets are the same as in the singleclient scenario. However, the client here is 80
years old, lives in a nursing home, and suffers
from late-stage Alzheimer’s disease. The client
has two healthy and responsible adult children.
If the client wishes to qualify for nursing home
Medicaid, he must spend-down his countable
assets to $2,000 or less. His countable assets are
the $50,000 in his 401(k) plan. The vehicle, the
term-life insurance, the $1,500 checking account,
the home, and the household furnishings are not
counted because they are considered “excluded”
assets.
To spend-down the $50,000 in the 401(k),
the agent under the durable ﬁnancial power of
attorney liquidates the account and uses the aftertax proceeds to replace the degraded roof, patch
the cracks in the driveway, and build an enclosed
patio and deck onto the home. The remaining
funds are used to buy an irrevocable prepaid
funeral contract. Client has thus converted his
countable assets to excluded assets. His total
assets now consist of the vehicle, the term life
insurance, the $1,500 in the checking account,
the household furnishings, and the home.
Again, the client names his oldest child as the
patient advocate under the Health Care Power
of Attorney, the personal representative under
the Authorization to Disclose Protected Health
Information, and the agent under the Financial
Durable Power of Attorney.
Upon the client’s death, the vehicle will pass
to his children by way of MCL 257.236. The
children are named as beneﬁciaries on the term
life insurance policy, and are added as payableon-death beneﬁciaries to the checking account.

The attorney drafts a Lady Bird Deed and Deedof-Gift of Tangible Personal Property so that
both the home and furniture pass to the default
beneﬁciaries (i.e., the children) upon death.
Conclusion
The Lady Bird deed is a simple and effective
device to avoid probate without giving the default
beneﬁciary any incidents of ownership in the
property until the donee’s death. This provides
estate planning ﬂexibility because the grantor
can change his or her mind regarding whether
certain persons should inherit the property outright, in trust, or not at all. Further, unlike some
other types of conveyances, Lady Bird deeds are
not considered gifts for federal gift tax purposes
or divestments for Medicaid planning purposes,
and they do not uncap the property taxes until
the default beneﬁciary inherits the property at
the grantor’s death.
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Notes
1. Mr. Bond gratefully acknowledges the assistance
of attorney Jon B. Gandelot, of Gandelot & Associates, in
reviewing and editing this article.
2. MCL 565.151.
3. MCL 566.152.
4. MCL 556.112(c).
5. MCL 556.112(d).
6. MCL 556.112(e).
7. MCL 556.112(h).
8. MCL 556.112(i).
9. MCL 556.112(f).
10. The Michigan Land Title Standards is a series of
statements on selected aspects of the law of land titles and
is used as a reference source by many title companies.
The examples listed in Standard 9.3 are, in essence, Lady
Bird deeds. Standard 9.3 is referenced in the Lady Bird
deed merely for convenience to the reader.
11. MCL 556.112(j).
12. MCL 700.6101(1).
13. MCL 700.6101(1)(c).
14. IRC 2033.
15. Treas Reg 25.2511-2 (Cessation of donor’s
dominion and control).
16. IRC 1014(b)(9).
17. IRC 2036 (Transfers with Retained Life Estate).
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18. IRC 2038 (Revocable Transfers).
19. IRC 2040 (Joint Interests).
20. As of the date of writing, the Michigan Department of
Human Services had not yet changed its Program Eligibility
Manual. Thus, presumably, all the DHS caseworkers are
still implementing the prior law.
21. 42 USC 1396p(c)(1)(B)(i).
22. “In the case of a transfer of asset made on or after
the date of the enactment, … the date speciﬁed … is the
ﬁrst day of a month during or after which assets have been
transferred for less than fair market value, or the date on
which the individual is eligible for medical assistance under
the State plan and would otherwise be receiving institutional
level care…but for the application of the penalty period,
whichever is later….” 42 USC 1396p(c)(1)(D)(ii).
23. The penalty period will begin on the ﬁrst day of the
calendar month in which divestment occurred, provided it
is not already part of a penalty period. See PEM Item 405;
see also 42 USC 1396p(c)(1)(D)(i).
24. MCL 211.27a(6).
25. Available at http://www.michigan.gov/documents/
Transfer_of_Ownership_Q&A_128474_7.pdf.
26. MCL 211.27a(10).
27. Available at http://www.michigan.gov/documents/
l4260f_2688_7.pdf.
28. MCL 211.27a is absent a requirement to notify
the assessing ofﬁce if there has been no “transfer or
ownership.”
29. MCL 556.123.
30. MCL 257.236.
31. Available at http://www.michigan.gov/documents/
tr-29_16195_7.pdf.
32. MCL 700.3982.
33. See Exhibit 6 – Lady Bird Deed (The Married
Couple With Minor Child).
34. See PEM Item 400 for a description of countable
and excluded assets.
35. Irrevocable prepaid funeral contracts are deemed
“unavailable” and thus not counted. PEM Item 400, at 29.
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Exhibit 1: WARRANTY DEED
The Grantor, [Grantor’s Name], a single woman whose address is [Grantor’s Street, City, Zip]
under a previously executed deed located in Liber [Liber Number], page [Page Number], whereby [Grantor’s
Name] conveyed the property to herself for her lifetime coupled with an unrestricted power to convey the
property during her lifetime, pursuant to Land Title Standard 9.3. The power to convey created a general inter
vivos power of appointment, which included the power to sell, gift, mortgage, and lease (or otherwise dispose
of the property), and to retain the proceeds from the conveyance.
Now, [Grantor’s Name] desires to exercise her unrestricted power to convey the property during her lifetime, and as
such, conveys and warrants to:
herself, [Grantor’s Name], for her lifetime coupled with an unrestricted power to convey the property during
her lifetime, pursuant to Land Title Standard 9.3. This power to convey creates a general inter vivos power of
appointment, which includes the power to sell, gift, mortgage, and lease (or otherwise dispose of the property),
and to retain the proceeds from the conveyance. If [Grantor’s Name] has not previously conveyed the property
prior to her death, the property is conveyed as tenants-in-common and by right of representation to the following
individuals:
[Brother’s Name], whose address is [Brother’s Street, City, Zip]
[Sister’s Name], whose address is [Sister’s Street, City, Zip]
the following described premises situated in the City of [Name of City], County of [Name of County], and State of
Michigan, to-wit:
[Legal Description]
Commonly known as:
[Property’s Street, City, Zip]
Parcel Identiﬁcation No.: [Parcel ID]
together with all improvements, ﬁxtures, easements, and appurtenances associated with the real estate, subject to
easements and restrictions or record, if any, and taxes and assessments that constitute a lien, but are no yet due and
payable.
Dated this [Day] Day of [Month, Year]
_________________________________________
[Grantor’s Name] grantor
STATE OF MICHIGAN
COUNTY OF [COUNTY]

)
)SS
)

On the [Day] Day of [Month, Year], [Grantor’s Name] appeared before me personally and, being duly sworn,
acknowledged signing this WARRANTY Deed as her free act and deed.
_________________________________________
[Notary Public’s Name], Notary Public
[Notary Public’s County of Residence] County, Michigan
My Commission Expires on [Notary Expiration]
Acting in [County Notary Acting In] County, Michigan
Drafted by:
[Attorney’s Name]
[Attorney’s Firm]
[Attorney’s Street, City, Zip]

Send Tax Bills to:
[Grantor’s Name]
[Grantor’s Street, City, Zip]

When recorded return to:
[Attorney’s Name]
[Attorney’s Firm]
[Attorney’s Street, City, Zip]

This instrument and the transfer of property is exempt from tax because it is a written instrument in which the value of the
consideration for the property is less than $100.00 [MCL 207.526(a) and MCL 207.505(a)].
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Exhibit 2: WARRANTY DEED
The Grantor, [Grantor’s Name], a single woman whose address is [Grantor’s Street, City, Zip] conveys and
warrants to:
herself, [Grantor’s Name], for her lifetime coupled with an unrestricted power to convey the property during
her lifetime, pursuant to Land Title Standard 9.3. This power to convey creates a general inter vivos power of
appointment, which includes the power to sell, gift, mortgage, and lease (or otherwise dispose of the property),
and to retain the proceeds from the conveyance. If [Grantor’s Name] has not previously conveyed the property
prior to her death, the property is conveyed as tenants-in-common and by right of representation to the following
individuals:
[Brother’s Name], whose address is [Brother’s Street, City, Zip]
[Sister’s Name], whose address is [Sister’s Street, City, Zip]
the following described premises situated in the City of [Name of City], County of [Name of County], and State of
Michigan, to-wit:
[Legal Description]
Commonly known as:
[Property’s Street, City, Zip]
Parcel Identiﬁcation No.: [Parcel ID]
together with all improvements, ﬁxtures, easements, and appurtenances associated with the real estate, subject to
easements and restrictions or record, if any, and taxes and assessments that constitute a lien, but are no yet due and
payable.
Dated this [Day] Day of [Month, Year]
_________________________________________
[Grantor’s Name] grantor
STATE OF MICHIGAN
COUNTY OF [COUNTY]

)
)SS
)

On the [Day] Day of [Month, Year], [Grantor’s Name] appeared before me personally and, being duly sworn,
acknowledged signing this WARRANTY Deed as her free act and deed.

_________________________________________
[Notary Public’s Name], Notary Public
[Notary Public’s County of Residence] County, Michigan
My Commission Expires on [Notary Expiration]
Acting in [County Notary Acting In] County, Michigan
Drafted by:
[Attorney’s Name]
[Attorney’s Firm]
[Attorney’s Street, City, Zip]

Send Tax Bills to:
[Grantor’s Name]
[Grantor’s Street, City, Zip]

When recorded return to:
[Attorney’s Name]
[Attorney’s Firm]
[Attorney’s Street, City, Zip]

This instrument and the transfer of property is exempt from tax because it is a written instrument in which the value of
the consideration for the property is less than $100.00 [MCL 207.526(a) and MCL 207.505(a)].
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Exhibit 3: DEED-OF-GIFT OF TANGIBLE PERSONAL PROPERTY
I, [Client’s Name], give all my tangible personal property (now owned or after-acquired), including all household
furnishings and effects, to myself for my lifetime coupled with an unrestricted power to convey the property during my
lifetime. This power to convey is intended to create a general inter vivos power of appointment, which includes the
power to sell, gift, mortgage, and lease (or otherwise dispose of the property), and to retain the proceeds from the
conveyance. If I have not previously conveyed the property prior to my death, the property is conveyed as tenants-incommon and by right of representation to:
[Brother’s Name], whose date of birth is [date of birth]
[Sister’s Name], whose date of birth is [date of birth]
“Tangible personal property” includes personal property such as book, china, coin, and stamp collections; collectibles;
clothing; furnishings; furniture; glass; household items; jewelry; lawn and garden equipment; personal effects; pictures;
recreational items; rugs; sculptures; silver; works of art; wine; and any other similar items, and includes any insurance
of that property.
“Tangible personal property” does not include property primarily used in a business, property primarily held for investment
purposes, ordinary currency, motor vehicles, watercraft, aircraft, cash, or any work of art (i.e., antiques, paintings,
sculptures, or other kinds of works of art) or collection (i.e., coins, wine, ﬁgurines or other kinds of collections) having a
value (or an aggregate value in case of any collection) of more than ﬁfty thousand ($50,000) dollars.
_________________________
[Client’s Name]
On [Day] Day of [Month, Year], [Client’s Name] personally appeared before me and has conﬁrmed to me that he has
placed his signature on this document for the purposes stated within it. [Client’s Name] is [ ] personally known to me
or [ ] has produced satisfactory evidence that he is the person described in and who executed this document.
_________________________
[Notary Public’s Name], Notary Public
[Notary Public’s County of Residence] County, Michigan
My Commission expires on [Notary Expiration]
Acting in [County Notary Acting In] County, Michigan
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Exhibit 4: WARRANTY DEED
The Grantors, [Husband’s Name] and [Wife’s Name], husband and wife whose address is [Grantors’ Street, City,
Zip] convey and warrant to:
themselves, [Husband’s Name] and [Wife’s Name], as tenants-by-the-entireties, for their lifetime coupled with
an unrestricted power to convey the property during their lifetime or the survivor’s lifetime, pursuant to Land
Title Standard 9.3. This power to convey creates a general inter vivos power of appointment, which includes the
power to sell, gift, mortgage, and lease (or otherwise dispose of the property), and to retain the proceeds from
the conveyance. If [Husband’s Name] and [Wife’s Name] have not previously conveyed the property prior to
their death or the survivor of them has not previously conveyed the property prior to the survivor’s death, the
property is conveyed by right of representation to:
[Adult Child’s Name], whose address is [Adult Child’s Street, City, Zip]
the following described premises situated in the City of [Name of City], County of [Name of County], and State of
Michigan, to-wit:
[Legal Description]
Commonly known as:
[Property’s Street, City, Zip]
Parcel Identiﬁcation No.: [Parcel ID]
together with all improvements, ﬁxtures, easements, and appurtenances associated with the real estate, subject to
easements and restrictions or record, if any, and taxes and assessments that constitute a lien, but are not yet due and
payable.
Dated this [Day] Day of [Month, Year]
______________________________

______________________________

[Husband’s Name], grantor

[Wife’s Name], grantor

STATE OF MICHIGAN
COUNTY OF [COUNTY]

)
)SS
)

On the [Day] Day of [Month, Year], [Husband’s Name] and [Wife’s Name] appeared before me personally and, being
duly sworn, acknowledged signing this WARRANTY Deed as their free act and deed.
_________________________________________
[Notary Public’s Name], Notary Public
[Notary Public’s County of Residence] County, Michigan
My Commission Expires on [Notary Expiration]
Acting in [County Notary Acting In] County, Michigan
Drafted by:
[Attorney’s Name]
[Attorney’s Firm]
[Attorney’s Street, City, Zip]

Send Tax Bills to:
[Grantor’s Name]
[Grantor’s Street, City, Zip]

When recorded return to:
[Attorney’s Name]
[Attorney’s Firm]
[Attorney’s Street, City, Zip]

This instrument and the transfer of property is exempt from tax because it is a written instrument in which the value of
the consideration for the property is less than $100.00 [MCL 207.526(a) and MCL 207.505(a)].
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Exhibit 5: DECLARATION OF JOINT OWNERSHIP OF TANGIBLE PERSONAL
PROPERTY AND DEED-OF-GIFT OF TANGIBLE PERSONAL PROPERTY
We, [Husband’s Name] and [Wife’s Name], declare that all our tangible personal property (now owned or afteracquired) are owned equally between us as joint tenants with full rights of survivorship.
We now give all our tangible personal property (now owned or after-acquired) including all our household furnishings
and effects to ourselves as joint tenants with full rights of survivorship and for our lifetime coupled with an unrestricted
power to convey the property during our lifetime or the survivor’s lifetime. This power to convey is intended to create
a general inter vivos power of appointment, which includes the power to sell, gift, mortgage, and lease (or otherwise
dispose of the property), and to retain the proceeds from the conveyance. If either of us has not previously conveyed
the property prior to our death or the survivor of us has not previously conveyed the property prior to the survivor’s
death, the property is conveyed by right of representation to:
[Adult Child’s Name], whose date of birth is [date of birth].
“Tangible personal property” includes personal property such as book, china, coin and stamp collections; collectibles;
clothing; furnishings; furniture; glass; household items; jewelry; lawn and garden equipment; personal effects; pictures;
recreational items; rugs; sculptures; silver; works of art; wine; and any other similar items, and includes any insurance
of that property.
“Tangible personal property” does not include property primarily used in a business, property primarily held for investment
purposes, ordinary currency, motor vehicles, watercraft, aircraft, cash, or any work of art (i.e., antiques, paintings,
sculptures, or other kinds of works of art) or collection (i.e., coins, wine, ﬁgurines, or other kinds of collections) having a
value (or an aggregate value in case of any collection) of more than ﬁfty thousand ($50,000) dollars.
______________________________

______________________________

[Husband’s Name], grantor

[Wife’s Name], grantor

On [Day] Day of [Month, Year], [Husband’s Name] and [Wife’s Name] personally appeared before me and have
conﬁrmed to me that they have placed their signature on this document for the purposes stated within it. [Husband’s
Name] and [Wife’s Name] are [ ] personally known to me or [ ] have produced satisfactory evidence that they are the
persons described in and who executed this document.
_________________________
[Notary Public’s Name], Notary Public
[Notary Public’s County of Residence] County, Michigan
My Commission expires on [Notary Expiration]
Acting in [County Notary Acting In] County, Michigan
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Exhibit 6: WARRANTY DEED
The Grantors, [Husband’s Name] and [Wife’s Name], husband and wife whose address is, [Grantors’ Street, City,
and Zip] convey and warrant to:
themselves, [Husband’s Name] and [Wife’s Name] as tenants-by-the-entireties, for their lifetime coupled with
an unrestricted power to convey the property during their lifetime or the survivor’s lifetime, pursuant to Land
Title Standard 9.3. This power to convey creates a general inter vivos power of appointment, which includes the
power to sell, gift, mortgage, and lease (or otherwise dispose of the property) and to retain the proceeds from
the conveyance. If [Husband’s Name] and [Wife’s Name] have not previously conveyed the property prior
to their death or the survivor of them has not previously conveyed the property prior to the survivor’s death,
the property is conveyed to the trustee of the survivor’s revocable living trust agreement to be administered
according to the terms of that trust.
the following described premises situated in the City of [Name of City], County of [Name of County], and State of
Michigan, to-wit:
[Legal Description]
Commonly known as:
[Property’s Street, City, Zip]
Parcel Identiﬁcation No.: [Parcel ID]
together with all improvements, ﬁxtures, easements, and appurtenances associated with the real estate, subject to
easements and restrictions or record, if any, and taxes and assessments that constitute a lien, but are not yet due and
payable.
Dated this [Day] Day of [Month, Year]
______________________________
[Husband’s Name], grantor
STATE OF MICHIGAN
COUNTY OF [COUNTY]

______________________________
[Wife’s Name], grantor

)
)SS
)

On the [Day] Day of [Month, Year], [Husband’s Name] and [Wife’s Name] appeared before me personally and, being
duly sworn, acknowledged signing this WARRANTY Deed as their free act and deed.
_________________________________________
[Notary Public’s Name], Notary Public
[Notary Public’s County of Residence] County, Michigan
My Commission Expires on [Notary Expiration]
Acting in [County Notary Acting In] County, Michigan
Drafted by:
[Attorney’s Name]
[Attorney’s Firm]
[Attorney’s Street, City, Zip]

Send Tax Bills to:
[Grantor’s Name]
[Grantor’s Street, City, Zip]

When recorded return to:
[Attorney’s Name]
[Attorney’s Firm]
[Attorney’s Street, City, Zip]

This instrument and the transfer of property is exempt from tax because it is a written instrument in which the value of
the consideration for the property is less than $100.00 [MCL 207.526(a) and MCL 207.505(a)].

56

Summer 2006

MICHIGAN PROBATE & ESTATE PLANNING

Uniformity of Practice Alert
By Joan Von Handorf
Continuing its efforts to identify and resolve
uniformity of practice issues, the Uniformity of
Practice Committee of the Probate and Estate
Planning Council sent an electronic survey to all
probate practitioners who provided an e-mail address to ICLE. If you received and responded to
the survey, we thank you. If you received the survey but have yet to respond, we request that you
take the time to do so. The survey is also available in hard copy for those who do not have or did
not provide an e-mail address, or for those who’d
prefer to complete a paper form. If you would like
a paper copy of the survey faxed to you, please
call Joan Von Handorf at (586) 751-2352 and
leave a message including your fax number.
The Committee’s goal is to collect and publish information about the probate courts in all
of Michigan’s 83 counties. We need your cooperation for this, particularly if you practice in a
county with few probate practitioners. Once we
receive a representative sampling, we will publish the results in the Michigan Probate and Estate Planning Journal.
We also plan to publish a regular column in the
Journal discussing various uniformity of practice
issues. Probate practitioners have indicated that
it is important to them to receive information about
these issues and to see them resolved. However,
we cannot accomplish this without your input. If
you have uniformity of practice issues that you
want us to address, please e-mail your concerns
to uniformpractice@cs.com. We will try to
address the issues you raise by either introducing
new court rules or legislation, asking about these
issues in a future survey, or discussing them in
our uniformity of practice column.
Once again, we need your participation to resolve uniformity of practice issues. We request
that you complete our survey and e-mail us
about the uniformity of practice issues that you
encounter.

Joan Von Handorf is an attorney with Joan Von Handorf
Law Ofﬁces, Warren, where
she concentrates in the areas
of probate and estate planning. Ms. Von Handorf has
previously published articles
in the Michigan Bar Journal
and the Michigan Probate
and Estate Planning Journal, and has served as
an author and speaker for ICLE. She is currently
a member of the Probate and Estate Planning
Council and serves as co-chairperson of the Uniformity of Practice Committee.
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Departments
Tax Nugget

George W. Gregory, of
George W. Gregory PLLC,
By the Transfer Tax Committee:
Birmingham, practices in the
George W. Gregory, Chair,
areas of probate and estate
Christopher L. Edgar, Robin D. Ferriby,
planning, tax planning, and
business planning. A former
Thomas F. Sweeney, Patricia M. Ouellette,
revenue agent with the IRS,
and Christine M. Savage
Mr. Gregory is a frequent
IRS Form 4768, Application for Extension of
ICLE speaker and a former
Time to File a Return and/or Pay U.S. Estate lecturer and assistant professor at Wayne State
(and Generation-Skipping Transfer) Taxes, was University School of Business Administration.
revised in January 2006.
He has served in all the ofﬁcer positions of the
The new form no longer contains Part VI, State Bar of Michigan’s Taxation Section and has
which notiﬁed taxpayers that the extension
chaired numerous committees and functions. He
was approved. Now, taxpayers will receive
is a member of the Business Law, Probate and
notiﬁcation only if the extension to ﬁle or pay
Estate Planning, and Taxation Sections of the
is denied. Consistent with this, the IRS will not
State Bar; the American Institute of CPAs; and
send notiﬁcation for approved extensions for any
the Michigan Association of CPAs. Mr. Gregory
request received after January 2006, regardless
has authored numerous articles on estate planof whether the taxpayer uses the new or old
ning and tax law. He is a fellow of the American
form.
College of Trust and Estate Counsel and is listed
Consider requesting a return receipt when
in The Best Lawyers in America.
you submit Form 4768. If you ﬁle well in advance
of the deadline, you could follow up with a phone
Christopher L. Edgar, of Millcall to the IRS Service Center in Cincinnati,
er Johnson, Grand Rapids,
at (866) 699-4083. Staff there can tell you the
practices in the areas of busiapproved extension dates, provided you have a
ness law, estate planning,
power of attorney on ﬁle in their Integrated Data
and taxation. He focuses his
Retrieval System with transaction code 460.
business practice on the representation of mid-sized and
small businesses in matters
of construction liens, risk and
liability management, tax management, and
mergers and acquisitions. He also serves as
general counsel for a number of small business
corporations. A fellow of the American College
of Trust and Estate Counsel, Mr. Edgar is experienced at handling probate-related litigation
and serves as an arbitrator for the American Arbitration Association. He is a member of the Probate and Estate Planning, Real Property Law,
58

Summer 2006

MICHIGAN PROBATE & ESTATE PLANNING

and Business Law Sections of the State Bar of
Michigan and serves on the Probate and Estate
Planning Section Council. A past president of the
Western Michigan Estate Planning Council, Mr.
Edgar has served on the State Bar of Michigan’s
Committee on Judicial and Professional Ethics
and currently serves as a State Bar grievance
commission hearing panelist. He is a frequent
speaker on estate planning issues.
Robin D. Ferriby, of the
Community Foundation for
Southeastern Michigan, Detroit, practices in the areas
of estate planning, nonproﬁt
organizations, and charitable
giving. Mr. Ferriby is a council
member of the Probate and
Estate Planning Section of
the State Bar of Michigan and, as a past chairperson of its Legislative Enactment Group, was
involved in the passage of the Estates and Protected Individuals Code. He was also involved in
drafting the Michigan Estate Tax Act and provided testimony on the repeal of the Michigan Intangibles Tax. He is a member of the Real Property,
Probate and Trust Law, and Taxation Sections of
the American Bar Association; the Probate and
Estate Planning, Taxation, and Business Law
Sections of the State Bar of Michigan; and the
Planned Giving Roundtable of Southeast Michigan. He was a fellow in the Michigan Political
Leadership Program at Michigan State University. Mr. Ferriby is a frequent lecturer and writer
in his areas of practice.

tax authorities, and tax litigation. Mr. Sweeney is
actively involved in the planning and administration of revocable and irrevocable trusts, estates,
family limited partnerships, and companies.
When designing and implementing estate plans,
he makes provisions for tax consequences, probate avoidance, and investment strategy. He
also participates in the administration of trusts,
conservatorships, and guardianships, and offers
trust and estate dispute resolution, as well as
other ﬁduciary services. In addition, Mr. Sweeney is actively involved in business planning,
including the organization of business entities,
consultation with business owners and ofﬁcers,
the drafting of business agreements, and other
related services involved in the design and operation of a business.
Mr. Sweeney is a member of the Council of
the Probate and Estate Planning Section of the
State Bar of Michigan and a past chairperson of
the Taxation Committee of the Oakland County
Bar Association. He has been a frequent speaker
for the Institute of Continuing Legal Education
and a guest lecturer at the University of Michigan
Law School. Several of his articles on trust and
tax matters have appeared in the Michigan
Probate and Estate Planning Journal, and since
2003 he has been included in the Best Lawyers
in America.

Patricia M. Ouellette, of Bernick Omer Radner & Ouellette PC, Lansing, practices
in the areas of estate planning, probate administration,
family law, and business tax.
Thomas F. Sweeney, of Clark
She has been a certiﬁed pubHill PLC, Birmingham, has
lic accountant since 1978, a
extensive experience in fedchartered ﬁnancial consuleral and state taxation, with a tant since 1986, and a certiﬁed life underwriter
particular focus on estate and since 1997. Currently, Ms. Ouellette serves on
gift taxation and ﬁduciary and the board of directors for the Lansing Commuindividual income taxation, nity College Foundation. She is a former board
including planning, return member of the Greater Lansing Estate Planning
preparation, negotiation with Council and the Litigation/Business Valuation
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Task Force for the Michigan Association of Certiﬁed Public Accountants. She is also a former
president of the Central Michigan Chapter of the
Society of Financial Service Professionals. Ms.
Ouellette maintains active membership in various professional organizations and has written
numerous articles and spoken on various tax,
estate planning, and family law topics.
Christine M. Savage, of Lowe
Law Firm PC, Okemos, practices in the areas of probate
and estate planning, taxation,
business planning, and employee beneﬁts. Ms. Savage
received her BA in Accounting
from Michigan State University, her JD from the Detroit
College of Law at Michigan State University with
a concentration in taxation, and her LL.M in Taxation from Wayne State University Law School.
She has completed the Probate and Estate Planning Certiﬁcate Program offered jointly by ICLE
and the Probate and Estate Planning Section
of the State Bar of Michigan. Ms. Savage is a
member of the Probate and Estate Planning and
Taxation Sections of the State Bar, as well as the
Real Property, Probate and Trust Law, and Taxation Sections of the American Bar Association.
She is a past president of the Greater Lansing
Estate Planning Council.
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Recent Decisions in Michigan
Probate, Trust, and
Estate Planning Law
By Hon. Phillip E. Harter
Durable Power of Attorney—
Fiduciary Duty—Self-Dealing
Murphy v Hegyi (In re Estate of Cummin),
474 Mich 1117, 712 NW2d 447 (2006)
The Michigan Supreme Court peremptorily
reversed that part of the judgment of the court
of appeals that afﬁrmed the probate court’s imposition of a constructive trust on the proceeds
of respondent’s sale of property by the power of
attorney. The supreme court held that an agent
may engage in self-dealing if the principal consents and has knowledge of the details of the
transaction and if the passage of time and the
change in decedent’s mental status could not
affect respondent’s authority to transfer the
property. Furthermore, the court held that the
Estates and Protected Individuals Code (EPIC)
prohibition against self-dealing, found at MCL
700.1214, did not apply, because respondent
had an accrued right in the property before EPIC
took effect on April 1, 2000 (MCL 700.8101(2)(d)).
Since the trial court found that respondent and
her husband credibly testiﬁed that decedent requested respondent to transfer the property to
herself, together with the lack of any evidence
that decedent ever changed her mind in that
regard, the supreme court concluded that such
ﬁndings precluded the imposition of a constructive trust in favor of decedent’s estate. The case
was remanded to the probate court for further
proceedings consistent with this order.
A summary of the earlier Cummin decisions,
267 Mich App 700, 706 NW2d 34 (2005) and 258
Mich App 402, 671 NW2d 165 (2003), appeared
in the Winter 2005 issue of the Michigan Probate
and Estate Planning Journal.

Claims—Security Agreement—
Equitable Lien—Reconsideration
Bakian v National City Bank (In re Estate of
Moukalled), 269 Mich App 708, 714 NW2d
400 (2006)
Decedent had borrowed money from Bruce
Bakian, petitioner, and executed promissory
notes in both his personal capacity and his capacity as president of his business. On April 28,
2000, petitioner and decedent, without the assistance of an attorney, executed a document
entitled “Security Agreement,” which provides in
relevant part:
This document is a binding agreement that
Borrower Jihad H. Moukalled and Great
Lakes Color Printers, Inc. collectively can not
[sic] and will not seek protection under corporate or personal bankruptcy for the following
Promissory [sic] Notes (see attached notes). If
any sums due under these Promissory Notes
are not paid upon demand, and remain unpaid for more than ﬁve (5) days from the date
due or demanded Great Lakes Color Printers
Inc. and Jihad H. Moukalled agrees tothe [sic]
following. Liquidation of the following personal and Corporate assets will be initiated to full
ﬁll [sic] the $381,000 debt owed to Bruce A.
Bakian and Gerald Niester.
CORPORATE: All accounts receivable;
Ofﬁce and Plant Equipment; Any and all corporate funds and investments; Buildings and
Property; Inventories.
PERSONAL: Cash (savings checking);
Stocks; Cash value of Life Insurance; IRA
and 401K; Residence and Furnishings at
25171 Rutledge Crossing, Farmington Hills
Mi. 48335; Two Vacant lots (Heather Hills);
Autos; Boats; Jewelry (Husband/Wife); Art
work; Personal Effects; and not excluding any
assets or titles, and funds in Mr. Moukalled
Wifes [sic] maiden or married name.
This agreement prevents the sale and liquidation of all corporate and personal holdings with out [sic] the written consent of Bruce
Bakian and Gerald Niester. [Brackets in original replaced with parentheses.]
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Id. at 710–711. The parties also attached the legal descriptions of two property lots situated in
Heather Hills.
On November 10, 2000, decedent killed himself and his family. Petitioner and other creditors
ﬁled claims in excess of $2 million against decedent’s estate, which had $312,023.36 in total
assets. On November 27, 2000, petitioner ﬁled
the document entitled “Security Agreement” with
the Register of Deeds, which accepted it as an
actual ﬁnancing statement. Petitioner also ﬁled
a lis pendens and a claim of lien against the two
vacant lots in Heather Hills.
After a hearing on January 7, 2005, the probate court orally concluded that the description in
the agreement was adequate to create a security interest. On April 14, 2004, the probate court
reversed its position and entered an order denying petitioner’s motion for enforcement of the
security agreement and lien. The court rejected
several alternative theories that sought to grant
petitioner priority over other creditors, i.e., that
the agreement satisﬁed the statutory requirements for a valid and enforceable security agreement under article 9 of the Uniform Commercial
Code (UCC), or alternatively that petitioner was
entitled to the lots pursuant to a land contract
mortgage, common law contract interest, or an
equitable lien. Petitioner moved for reconsideration, and the probate court concluded a palpable
error occurred when it failed to “liberally” apply
the purpose and intent of the parties as required
by the UCC. The probate court entered an order
granting reconsideration and petitioner’s motion
for enforcement of a security agreement/lien,
reasoning that even if the parties’ agreement
was not technically sound as required by the
UCC, the UCC is still to be liberally construed
and applied to promote its purpose and principle.
Respondent appealed.
The court of appeals ﬁrst addressed the issue of whether the probate court improperly
granted reconsideration. Respondent contended
that the motion was procedurally defective because it simply raised the same issues originally
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Summer 2006

presented. The court of appeals rejected such argument, citing MCR 2.119(F)(3), which provides
the following:
Generally, and without restricting the discretion of the court, a motion for rehearing or
reconsideration which merely presents the
same issues ruled on by the court, either expressly or by reasonable implication, will not
be granted. The moving party must demonstrate a palpable error by which the court and
the parties have been misled and show that a
different disposition of the motion must result
from correction of the error.

The plain language of the court rule does not
prohibit a trial court from granting a motion for
reconsideration, even if the motion presents the
same issues initially argued and decided. The
rule gives the trial court considerable discretion
in granting reconsideration to correct mistakes,
to preserve judicial economy, and to minimize
costs to the parties. Therefore, a trial court has
the discretion to give a second chance to look at
a matter previously decided.
The court of appeals next addressed the issue
of whether the UCC could be used to establish a
lien against decedent’s real estate. After analyzing the language of the UCC in effect at the time,
they concluded that article 9 of the UCC was inapplicable to real estate. Therefore, the probate
court erred in using the UCC to establish a lien
against the Heather Hills property.
However, the court of appeals continued with
its analysis to ﬁnd that there were grounds to assert an equitable lien on the property. The court
opined that an equitable lien arises from an
agreement that both identiﬁes property and evidences an intention that the property will be security for an obligation. An equitable lien cannot be
imposed where the proponent has an adequate
remedy at law. Generally, equity will create a lien
only in those cases where the party entitled to
the lien has been prevented by fraud, accident,
or mistake from securing that to which he or she
was equitably entitled. The court of appeals concluded in this case that the agreement reﬂected
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a clear intent by the parties to use an identiﬁable piece of property, i.e., the Heather Hills lots,
as security for the promissory notes. Except for
the parties’ mutual mistake of law in preparing
an agreement not enforceable under the UCC,
petitioner would have been a secured creditor.
Additionally, petitioner is the only party who attempted to secure his loans to decedent against
his personal assets, and there was no showing
that petitioner had an adequate remedy at law.
Therefore, the court of appeals concluded in this
case that petitioner had sufﬁciently demonstrated that he is entitled to an equitable lien.
In sum, although the probate court improperly
concluded that the security agreement was enforceable under the UCC, the court of appeals
concluded that the trial court had reached the
right result, although for the wrong reason. Therefore, the trial court’s decision was afﬁrmed.
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Hon. Phillip E. Harter is
a judge with the Calhoun
County Probate Court, Battle
Creek. He was chairperson of
the Michigan Supreme Court
Task Force on Guardianships
and Conservatorships and
a member of the Michigan
Supreme Court bar examination staff (1976-1991). He is currently a member
of the Calhoun County Bar Association, a fellow
of the Michigan Bar Foundation, and a member
of the Bar of the U.S. Court of Appeals and of the
Bar of the U.S. Supreme Court. Judge Harter is
the immediate past chairperson of the State Bar
of Michigan Probate and Estate Planning Section, a former chairperson of the Probate Law
Committee, and a former chairperson of the Probate Rules Committee of the Michigan Probate
Judges Association. He reviews cases for the
Michigan Probate and Estate Planning Journal
and has lectured at ICLE’s Annual Probate and
Estate Planning Institute for many years.
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Legislative Report
By Harold G. Schuitmaker
House Bills
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the conﬂicts between EPIC and the Adoption
Code. It passed the House on February 16, 2006,
and was referred to the Senate Committee on
Judiciary; on May 31, 2006, it was referred to the
Committee of the Whole.

House Bills 4486 through 4491 deal with
the repeal of the inheritance tax, the reporting
of inheritance tax, and references to inheritance
taxes in various statutes, including EPIC. The
bills passed the House on March 23, 2006, and
are with the Senate Committee on Finance.

House Bill 5826 deals with (1) ﬁnancial
eligibility for indigent medical patients, (2)
annuities, and (3) the right of the Department
of Human Services to recover the costs of
medical assistance paid on behalf of a patient
from the remaining principal of an annuity at the
House Bill 4752 prohibits a spouse with a patient=s death. For an annuity to not be counted
conﬂict of interest from making decisions re- against eligibility, it must be commercially issued
garding the denial of life-prolonging treatment. by an agent licensed in the United States and
On May 10, 2005, this bill was sent to the House must return the principal and interest in equal
Committee on Judiciary, where it appears to be monthly payments starting with the ﬁrst payment
and based on the annuitant=s life expectancy.
stalled.
This bill also gives the Department of Human
House Bill 5389 is an attempt to create a Services the ﬁrst priority to recover the cost of
single point of entry into Medicare and Medicaid medical assistance on the remaining principal of
assistance. It would amend the Social Welfare the annuity upon the death of the annuitant. On
Act, MCL 400.1–.119b, by adding new section March 7, 2006, the bill was sent to the House
109i. On May 2, 2006, the bill was referred to a Committee on Senior Health, Security, and
second reading.
Retirement.
House Bill 5411 eliminates the collection
House Bill 5827 implements an estate
of real estate transfer tax on a conveyance of recovery program for Medicaid recipients. It was
property from a child to a parent. The bill went sent to the House Committee on Senior Health,
to the House Committee on Tax Policy on Security, and Retirement on March 7, 2006.
November 8, 2005.
House Bill 5828 requires the death record to
House Bill 5524 is an attempt to codify who be ﬁled no later than 72 hours after death not
can make a living will and what directions need to only with the local register of the district where
be followed to do so. As of December 14, 2005, the death occurred but also with the department
the bill appears to be stalled with the House of the state recovery unit established under new
Committee on Judiciary.
section 112g, MCL 400.112g, of the Michigan
Social Welfare Act. This bill was referred to the
House Bill 5602 deals with adoption and
House Committee on Senior Health, Security,
inheritance rights, except as discussed in
and Retirement on March 7, 2006.
section 2114(2) of EPIC, MCL 700.2114(2). The
bill provides that an adopted child is no longer
House Bill 5829 expands the sixth priority
an heir-at-law of a parent whose rights have for estate administration under EPIC section
been terminated. However, if an inheritance 3805(f)—“debts and taxes with priority under
right accrues before the entry of the ﬁnal order federal law”—by adding the words Aincluding, but
terminating parental rights, the child is not not limited to, medical assistance payments that
divested by that order. The bill further removes are subject to adjustment or recovery from an
64
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Senate Bill 819 amends the Michigan Social
estate under section 1917 of the Social Security
Act, 42 USC 1396p.@ On March 7, 2006, this bill Welfare Act, MCL 400.1–.119b, by adding secwas referred to the House Committee on Senior tion 107a, which deals with annuities. This is
Health, Security, and Retirement.
yet another bill introduced to make sure that an
annuity is actuarially sound, returns the princiHouse Bill 4870 would amend EPIC sections
pal and interest within the annuitant=s life expec1104 and 3614 to deﬁne a funeral establishment
tancy, and requires the annuity payments to be
and set forth the priorities of who has the right
to make decisions about funeral arrangements in substantially equal monthly payments starting
for the handling, disposition, or disinterment of with the ﬁrst payment and continuing through
a dead body, Aincluding, but not limited to, deci- the term of the annuity. This bill also gives the
sions about cremation, and the right to possess Michigan Department of Community Health ﬁrst
cremated remains of the decedent.@ The bill de- priority to recover the cost of medical assistance
scribes what attempts need to be made to ﬁnd a on the remaining principal of the annuity upon
person with priority; if no such person can reason- the death of the annuitant. If an annuity does not
ably be found, the bill allows a Special Personal meet the criteria described in this section, it is
Representative to exercise the rights and powers considered a transferred asset for less than fair
contained in the proposed act. The bill passed market value and is subject to divestment penalthe House on May 4, 2006, and is currently be- ties. SB 819 was introduced to the Senate Committee on Appropriations on October 19, 2005.
fore the Senate Committee on Judiciary.
House Bills 4890 and 4891 pertain to the
same subject matter as House Bill 4870 but as
it appears in the Public Health Code and the
Occupational Code. HB 4890 was referred to
the House Committee on Judiciary on June 7,
2005; HB 4891 passed the House and was referred to the Senate Committee on Judiciary on
May 9, 2006.
House Bill 5836 also deals with funeral arrangements and the disposal of human remains.
It refers to matters that would have fallen under
the Public Health Code concerning the disposal
of bodies if the EPIC statute is amended. This
bill has been with the Senate Committee on Judiciary since May 9, 2006.

Senate Bill 1104 indexes to inﬂation the cost
of publishing legal notices. The bill passed the
Senate and has been with the House Committee
on Judiciary since March 22, 2006.
Public Acts
Public Act 114 of 2006, effective April 18,
2006, provides for a property tax exemption
for the principal residence of certain individuals
under revocable trusts who are “totally and
permanently disabled.”
The Deﬁcit Reduction Act of 2005

The Deﬁcit Reduction Act of 2005, Pub L
No 109-171, 120 Stat 4, was signed into law
by President Bush on February 8, 2006. It is
Senate Bills
unclear when this act takes effect, however,
Senate Bill 541, the Revised Structured Set- and the Michigan Department of Community
tlement Protection Act, repeals MCL 691.1191– Health policies and related items in the Program
.1197 and sets forth the procedure for approv- Eligibility Manual have not yet been altered
ing and transferring structured settlement rights. to incorporate the act’s provisions. Anyone
The bill passed the Senate and on May 31, 2006, practicing Medicaid and health care planning is
was referred to a second reading by the House advised to attend ICLE’s annual Medicaid and
Committee on Judiciary.
Health Care Planning Update.
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Four of the most important provisions of this
law are as follows:
1. Annuities. The purchase of an annuity
would be a divestment unless the government is named as the ﬁrst beneﬁciary on
the annuity and the annuity is actuarially
sound and paid in equal monthly payments
over the annuitant=s lifetime.
2. Change to the Start of the Divestment Penalty Period. This new rule moves the start
date to such time as (a) a person is in a
nursing home; (b) he or she has applied
for Medicaid; and (c) his or her application
would otherwise have been approved, except for the imposition of the transfer penalty. 42 USC 1396p(c)(1)(D)(ii).
3. Look-Back Period. The look-back period
is now 60 months, both for transfers to
individuals and to trusts.
4. Serial Divestment. The rounding of monthly
divestment no longer works.
Changes Ahead
One can expect to see additional state legislation concerning estate recovery.
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of Schuitmaker Cooper &
Schuitmaker PC, Paw Paw,
practices in the areas of
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Section Council and a former member of the Probate Court Rules Committee and Probate Forms
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is a member of the National Association of Elder Law Attorneys, the Kalamazoo County Bar
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of the Rotary District Foundation and a level II
Certiﬁed Assessing Ofﬁcer with the State Assessor Board. Mr. Schuitmaker is a regular contributor to the Michigan Probate and Estate Planning
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Probate and Estate Planning Council
Q&A

Alternatively, a creditor can skip the presentment step and immediately ﬁle a petition for payment in the probate court that has jurisdiction
By Shaheen I. Imami and
over the estate proceedings. The ﬁling of such a
Patricia Gormely Prince
petition, if timely, preserves the claim.
Notably, certain classes and types of claims
Question:
are exempt from the presentment requirements
How Is a Claim Made Against
of MCL 700.3804 and, therefore, are preserved
a Decedent’s Estate or Revocable Trust?
automatically. These include (1) mortgages,
pledges, liens, and other secured interests; (2)
Answer:
proceedings to establish a liability covered by
When an individual dies, the personal rep- insurance—up to the policy limits only; (3) costs
resentative (PR) of his or her estate is required and expenses of administration, such as attorney,
by MCL 700.3801 to publish a notice to credi- ﬁduciary, and adviser fees; and (4) taxes.
tors advising them of their rights to make a claim
against the estate and that the failure to do so
Notes
within four months after publication will result in
the claim being barred. In instances where no
1. MCL 700.3804(1)(a).
2. Id.
PR exists to complete the requirements of MCL
3. Id.
700.3801, the trustee of a revocable trust es4. Id.
tablished by the decedent is required by MCL
5. MCL 700.3804(1)(b).
700.7504 to carry out those duties.
6. MCL 700.1103(g); MCL 700.3803(3); United States v
So, how does a creditor make a claim? A Fisher, 57 F Supp 410 (ED Mich 1944).
claim is presented by delivering or mailing a
written statement to the personal representative
or proposed PR, or by ﬁling such a statement
Shaheen I. Imami, of Patricia
with the probate court and delivering or mailing
Gormely Prince PC, Farma copy to the PR or proposed PR. The written
ington Hills, practices in the
areas of contested probate
statement must indicate “the claim’s basis, the
litigation, estate planning and
claimant’s name and address, and the amount
administration, general civil
claimed.” Bills, invoices, credit card statements,
litigation, and mediation. He
and dunning letters will quite often satisfy these
is a council member of the
requirements. If the claim will be ﬁled with the
Probate and Estate Planning
probate court, the written statement must be in
the form prescribed by the Michigan Supreme Section and a regular member of the Business
Court, such as SCAO Form PC 579, Statement Law and Alternative Dispute Resolution Sections of the State Bar of Michigan. Mr. Imami is
and Proof of Claim.
The written statement must also (1) state the a contributor to Michigan Probate Litigation: A
due date, if not yet due; (2) describe the nature Guide to Contested Matters (ICLE 2d ed 2000 &
of any uncertainty for contingent or liquidated Supps) and has been a contributor and speaker
claims; and (3) describe the security for any se- for ICLE on topics involving estate administracured claims. Interestingly, the failure of a credi- tion and contested probate litigation. He also
tor to make these additional disclosures will not cowrote the article, “The Probate Judge Ordered
Mediation—Now What?” for the Fall 2002 issue
invalidate the presentation of the claim.
5

6

1

2

3

4
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of the Michigan Probate and Estate Planning
Journal. Mr. Imami has completed ICLE’s 40hour mediation training and is a certiﬁed general
civil mediator.
Patricia Gormely Prince, of
Patricia Gormely Prince PC,
Farmington Hills, practices in
the areas of probate and estate planning, tax planning,
estate administration, and related contested probate matters. She is a current member and past chairperson of
the Probate and Estate Planning Council of the
State Bar of Michigan. She is also a member of
the Women Lawyers Association of Michigan
and the Real Property, Probate, and Trust Law
Section of the American Bar Association. Ms.
Prince is a past editor of the Michigan Probate
and Estate Planning Journal, coeditor of Taxation of Estates and Trusts (ICLE 1994), coauthor of “How to Protect the Protected Person,”
75 Mich BJ 1296 (1996), and a former supplement author for Lawyers Cooperative Publishing
Company. Ms. Prince is also a consultant for the
probate and estate sections of Callaghan’s Michigan Pleading and Practice. She has taken the
ICLE 40-hour mediation training and has been
appointed to the court lists in Wayne and Oakland County Probate Courts, as well as many of
the other circuit and probate courts in the state.
She has served as a speaker at ICLE seminars
in the areas of estate and tax planning. In addition, Ms. Prince has also appeared as a guest on
the television show Due Process and has been
interviewed in the Detroit Free Press on probaterelated matters.
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Ethics and Unauthorized Practice
of Law—Developments
By Ramon F. Rolf, Jr.
Ethics Quandary

or Catherine O’Connell, and identify the factual
circumstances, relevant case law, Ethics Rules,
and existing Ethics Opinions. The request will be
assigned to a member of the Ethics Committee
who will then prepare a draft opinion. Next, the
draft will be circulated to the other Committee
members. If all Committee members concur,
the opinion is issued. However, if the other
members raise questions, the opinion is placed
on the Committee’s next agenda. The process of
issuing a formal Ethics Opinion can take several
months.

I recall returning to my hometown of Midland
and being told by a seasoned lawyer, “Fred, you
will enjoy the practice of law, but it will be more
complicated in the future.” His prediction was
right. Today, all attorneys must be vigilant to conﬂicts of interest and the multiple duties owed our
clients under the Code of Professional ResponAnnuities
sibility. The Code, however, does not answer
every ethical question that can arise. ThankMany of our clients have purchased annuity
fully, the State Bar of Michigan (SBM) provides contracts. While annuities have a place in ﬁseveral avenues of assistance.
nancial planning, in my opinion they are overly
recommended and oversold to a largely uneduEthics Helpline
cated public. The process of purchasing an anThe SBM maintains an Attorney Ethics Helpline
nuity involves the usual issues of analyzing risk,
at (877) 558-4760. The Helpline is staffed by
return, costs, and special terms such as surrentwo talented attorneys, Victoria Kremski and
der charges. Issues of who should own the anCatherine O’Connell. Its purpose is to provide an
nuity and who should be named as beneﬁciary
informal verbal opinion from SBM Staff Counsel
can present additional questions whose answers
regarding prospective conduct. Opinions are
not given on past conduct or on whether such are not always straightforward. The elderly are
particularly vulnerable in this regard.
conduct violated an Ethics Rule.
Governor Granholm recently created a
Ethics Opinion Bank
Governor’s Task Force on Elder Abuse charged
The SBM Standing Ethics Committee issues with looking at all types of abuse of the elderly—
written ethics opinions. All opinions are posted physical, emotional, and ﬁnancial. To date, 60
on the SBM Web site, at http://www.michbar. suggestions have been made, including the
org (click on “Admissions, Ethics, and Regula- recommendation to deﬁne variable annuities
tion,” then on “Ethics Opinions”). Opinions may as a security. The goal is to require additional
be searched by subject matter, as well as by disclosure in the sale of variable annuity contracts
opinion number using the “Quick Find” option. and to make sales subject to investor suitability
Note that opinions can be superseded by case rules. The consumer purchaser of a variable
law and court rules. Written Ethics Opinions are annuity contract found not to be suitable would
merely advisory, and additional research is rec- have the right to rescind the contract.
The Michigan Senate passed Senate Bill 880,
ommended.
which includes a “suitability” requirement with
Requesting a Written Opinion
the sale of variable annuity contracts. Presently,
To request a formal written opinion you need without this legislation in place, a Michigan cononly write to the SBM on your letterhead. Send sumer has little redress if an annuity purchase
the request to the attention of Victoria Kremski is wholly unsuitable to his or her needs. The bill
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passed the Senate in February 2006 and was
referred to the House Committee on Insurance.
One last aspect of annuities relates to their
marketing and sale. A common technique to attract prospective customers is to have an attorney make a presentation at an estate planning
seminar. However, lawyers have ethical duties
of independence and loyalty to their clients and
should not become part of the annuity sales
force. Without careful and full disclosure, the
participating lawyer may risk ethical violations.
Ramon F. (Fred) Rolf, Jr., of
Currie Kendall PLC, Midland,
practices in the area of probate and estate planning. He
is a member and past chairperson of the Probate and
Estate Planning Section’s Unauthorized Practice and Multidisciplinary Practice Committee. Mr. Rolf also is a past president of the
Northeastern Michigan Estate Planning Council
and a Fellow of the American College of Trust
and Estate Counsel.
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Books

ICLE Resources for Probate Practitioners

Michigan Revocable Grantor Trusts, 2d ed.
Edited by Richard C. Lowe and Christine M. Savage

Product #: 2000556520

Just supplemented and now online! Online Books are continually updated and link to Michigan primary law!
Price:
Print Book
$135.00
ICLE Partners: $121.50

Online Book
ICLE Partners:

Firm Size
0-4 Attorneys 5+ Attorneys

$95.00
$85.50

$145.00
$130.50

Estates and Protected Individuals Code with Reporter’s Commentary, 2006 ed.
Includes EPIC with Reporter’s Commentary by John H. Martin, with major supplemental commentary added in
2005 and updated in 2006. Also includes Probate Court Rules.
Regular Price:

ICLE Partners:

$85.00

$76.50

Product #: 2006556518

Upcoming ICLE Seminars

Administration of Trusts
Cosponsored by the Probate & Estate Planning Section of the State Bar of Michigan

Seminar #: 2006CR6510

The use of trusts has skyrocketed, and so have questions about trust administration. This seminar features a
diverse faculty who will answer the most pressing questions about important trust administration issues in the
EPIC probate world. This course is required for ICLE’s Probate and Estate Planning Certiﬁcate Program.
Live Date*: September 7, 2006
* Plus video replays around the state
General Fee: $165
Cosponsor Members: $145

Location: Troy – MSU Management Education Center
Lawyers 0–3 years in practice: $50
ICLE Partners: Free!

3rd Annual Solo and Small Firm Institute
Cosponsored by the State Bar of Michigan and its General Practice,
Law Practice Management, and Business Law Sections

Seminar #: 2006CI3860

ICLE and the State Bar of Michigan join together to offer law practice management, technology training,
substantive law updates, and training for paralegals—all tailored to meet the needs of solo and small ﬁrms.
Dates: October 19–20, 2006
General Fee: $195
Cosponsor Members: $165

Sign up before
Sept. 15 and save!

Location: Dearborn – Ford Motor Co. Conference Center
Lawyers 0–3 years in practice: $135
ICLE Partners: $135

Fundamentals of Estate Planning
Cosponsored by the Probate & Estate Planning Section of the State Bar of Michigan

Seminar #: 2006CR6538

Designed for attorneys who are new to estate planning, this seminar provides a comprehensive overview of
client management, document drafting, taxation, and other practical issues for attorneys new to estate planning
practice. This course is required for ICLE’s Probate and Estate Planning Certiﬁcate Program.
Live Date*: October 25, 2006
* Plus video replays around the state
General Fee: $195
Cosponsor Member: $175

Location: Troy – MSU Management Education Center
Lawyers 0–3 years in practice: $50
ICLE Partners: Free!
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State Bar of Michigan
Members of Section Council—2005–2006
Ofﬁcers
CHAIRPERSON:
Michael J. McClory
Wayne County Probate Court
2 Woodward Ave., Rm. 1307
Detroit, MI 48226
CHAIRPERSON-ELECT:
Douglas A. Mielock
313 S. Washington Sq.
Lansing, MI 48933-2193

VICE-CHAIRPERSON:
Lauren M. Underwood
32100 Telegraph, Ste. 200
Bingham Farms, MI 48025
SECRETARY:
Nancy L. Little
2125 University Park Dr.,
Ste. 250
Okemos, MI 48864

TREASURER:
Harold G. Schuitmaker
181 West Michigan Ave, Ste. 1
Paw Paw, MI 49079

Council Members
TERM EXPIRES 2006:
Douglas G. Chalgian
139 W. Lake Lansing Rd.,
Ste. 200
East Lansing, MI 48823
Christopher L. Edgar
333 Bridge St., NW, Ste. 800
Grand Rapids, MI 49504
George W. Gregory
401 S. Old Woodward,
Ste. 456
Birmingham, MI 48009
Ellen Sugrue Hyman
P.O. Box 1023
Okemos, MI 48805
Marilyn A. Lankfer
333 Bridge St., NW
P.O. Box 352
Grand Rapids, MI 49501
Kenneth J. Seavoy
128 W. Spring St.
Marquette, MI 49855
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TERM EXPIRES 2007:
George A. Cooney, Jr.
43902 Woodward Ave., #100
Bloomﬁeld Hills, MI 48302
Sebastian V. Grassi, Jr.
888 W. Big Beaver Rd.,
Ste. 750
Troy, MI 48084
Lisa Langton
Oakland County Circuit Court
1200 N Telegraph Rd
Pontiac, MI 48341
Amy N. Morrissey
345 S. Division St.
Ann Arbor, MI 48104
Thomas F. Sweeney
255 S. Old Woodward,
3rd Floor
Birmingham, MI 48009
Joan C. Von Handorf
8292 E. 12 Mile Rd.
Warren, MI 48093

TERM EXPIRES 2008:
Daniel E. Cogan
2723 S. State St., Ste. 210
Ann Arbor, MI, 48104
John R. Dresser
112 S. Monroe St.
Sturgis, MI 49091
Robin D. Ferriby
333 W. Fort St., #2010
Detroit, MI 48226
Mark K. Harder
85 E. 8th St., Ste. 310
Holland, MI 49423
Shaheen I. Imami
31300 Northwestern Highway
Farmington Hills, MI 48334
Richard J. Siriani
30150 Telegraph Rd., Ste. 371
Bingham Farms, MI 48025
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Ex Ofﬁcio
Raymond T. Huetteman, Jr.
1298 Pepperidge Way
Ann Arbor, MI 48105
Joe C. Foster Jr.
2125 University Park Dr.,
Ste. 250
Okemos, MI 48864
Russell M. Paquette
19701 Vernier Road, Ste. 290
Harper Woods, MI 48225
James A. Kendall
6024 Eastman Ave.,
Midland, MI 48640
James H. LoPrete
40700 N. Woodward Ave.,
Ste. A
Bloomﬁeld Hills, MI 48304
Everett R. Zack
2125 University Park Dr.,
Ste. 250
Okemos, MI 48864
Douglas J. Rasmussen
500 Woodward Ave., Ste. 3500
Detroit, MI 48226
Susan S. Westerman
345 S. Division St.
Ann Arbor, MI 48104
Fredric A. Sytsma
333 Bridge St., NW,
P.O. Box 352
Grand Rapids, MI 49501
Stephen W. Jones
200 E. Long Lake Rd., Ste. 110
Bloomﬁeld Hills, MI 48304

John E. Bos
139 W. Lake Lansing Rd.,
Ste. 200
Lansing, MI 48823
W. Michael Van Haren
111 Lyon St. NW, Ste. 900
Grand Rapids, MI 49503
Robert B. Joslyn
200 Maple Park Blvd., Ste. 201
St. Clair Shores, MI 48081
Robert D. Brower, Jr.
250 Monroe Ave NW, Ste 800
Grand Rapids, MI 49503
John D. Mabley
31313 Northwestern Hwy.,
Ste. 215
Farmington Hills, MI 48334
Raymond H. Dresser, Jr.
112 S. Monroe St.
Sturgis, MI 49091
John H. Martin
400 Terrace St., P.O. Box 900
Muskegon, MI 49443
Patricia Gormely Prince
31300 Northwestern Hwy.
Farmington Hills, MI 48334
Brian V. Howe
8253 New Haven Way,
Ste. 102
Canton, MI 48187
Richard C. Lowe
2375 Woodlake Dr.,
Ste. 380
Okemos, MI 48864

Kenneth E. Konop
840 W. Long Lake Rd.,
Ste. 200
Troy, MI 48098
John A. Scott
1000 S. Garﬁeld, Ste. 3
Traverse City, MI 49686
Dirk C. Hofﬁus
333 Bridge St. NW,
P.O. Box 352
Grand Rapids, MI 49501
Henry M. Grix
38525 Woodward Ave.,
Ste. 2000
Bloomﬁeld Hills, MI 48304
Phillip E. Harter
Calhoun County Probate Court
161 E Michigan Ave
Battle Creek, MI 49014
COMMISSIONER LIAISON
Kimberly M. Cahill
24735 Van Dyke Ave.
Center Line, MI 48015
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Probate and Estate Planning Section
2005-2006 Committee Assignments
Editor’s note: The Probate and Estate Planning Council welcomes your participation on committees. If you
are interested in serving on any of the committees listed below, please contact Michael J. McClory, Chair, or
the chair of the committee on which you would like to serve.
INTERNAL GOVERNANCE
Michael J. McClory, Chair
Douglas A. Mielock, Chair Elect
BUDGET
Mission: To develop the annual
budget and to alert Council as to
revenue and spending trends.
Nancy L. Little, Chair
Harold C. Schuitmaker
BYLAWS
Marilyn K. Lankfer, Chair
Robert P. Tiplady
Teresa Schafer Sullivan
MICHAEL W. IRISH AWARD
Mission: To honor a practitioner
(supported by recommendations
from his or her peers) whose
contributions to the Section reﬂect
the high standards of professionalism
and selﬂessness exempliﬁed by
Michael W. Irish.
Brian V. Howe, Chair
Hon. Phillip E. Harter
Patricia Gormely Prince
Fredric A. Sytsma
LONG-RANGE PLANNING
Mission: To reﬁne the Section’s
Strategic Plan through periodic
review and to identify priorities and
methods for implementing those
priorities so as to meet the evolving
needs of Section members.
Douglas A. Mielock, Chair
Dirk C. Hofﬁus, Ex-Ofﬁcio
Christine M. Savage
NOMINATIONS
Mission: To select nominees for
Council who are committed to
the probate and estate planning
practice and who are candidates
for leadership of our diverse and
changing Section.
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Dirk C. Hofﬁus, Chair
Henry M. Grix
Hon. Phillip E. Harter
RELATIONS WITH STATE BAR
Mission: To monitor and report to
Council on developments at the State
Bar that affect our practice.
John R. Dresser, Chair
Kimberly M. Cahill
Douglas G. Chalgian
ANNUAL MEETING
Mission: To arrange the annual
meeting at a time and place and
with an agenda that will accomplish
necessary Section business and will
address, as appropriate, matters
of professional concern to the
Membership.
Douglas A. Mielock, Chair
Christopher L. Edgar
Ellen Sugrue Hyman
Marlaine C. Teahan
EDUCATIONAL AND
ADVOCACY SERVICES FOR
SECTION MEMBERS
AMICUS CURIAE
Mark K. Harder, Chair
Ellen Sugrue Hyman
CONTINUING EDUCATION AND ANNUAL
PROBATE SEMINAR
Lauren M. Underwood, Chair
J. Thomas MacFarlane
Amy N. Morrissey
Sheldon J. Stark
SECTION JOURNAL
Nancy L. Little, Chair
Amy N. Morrissey
Wendy M. Parr
Robert P. Tiplady
STATE BAR JOURNAL
Lauren M. Underwood, Chair

PAMPHLETS
Mission: To determine the need for
pamphlets to assist practitioners
in educating the public, and,
based on such ﬁndings, to update,
develop, and distribute user-friendly
pamphlets.
Kenneth J. Seavoy, Chair
Ellen Sugrue Hyman
Wendy M. Parr
Christopher Ballard
ELECTRONIC COMMUNICATION
Mission: To develop the Section Web
site and Listserv and to monitor and
evaluate the content of electronic
communication between and among
the Council and Section Members.
John R. Dresser, Chair
Josh Ard
George W. Gregory
John D. Mabley
COMMITTEE ON SPECIAL PROJECTS
George A. Cooney, Jr., Co-Chair
Christopher L. Edgar, Co-Chair
LEGISLATION AND LOBBYING
Harold C. Schuitmaker, Chair
LEGISLATION COMMITTEE
Harold C. Schuitmaker, Chair
Lisa Langton
George A. Cooney, Jr.
Daniel E. Cogan
Rebecca Bechler
Everett R. Zack
MICHIGAN TRUST CODE
Mission: To review the Uniform
Trust Code and to determine the
need for adopting such legislation in
Michigan.
Mark K. Harder, Chair
Daniel E. Cogan
Marilyn K. Lankfer
Douglas A. Mielock

Summer 2006
PROFESSIONALISM AND
STANDARDS
ETHICS
Marilyn K. Lankfer, Chair
Kenneth J. Seavoy
UNAUTHORIZED PRACTICE AND
MULTIDISCIPLINARY PRACTICE
Thomas F. Sweeney, Co-Chair
Ellen Sugrue Hyman, Co-Chair
Catherine A. Jacobs
Ramon F. Rolf, Jr.
Christopher M. Brown
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trust practice and to work with probate
registers and other stakeholders in
achieving uniformity of probate and trust
practice throughout the state.
Sebastian V. Grassi, Jr., Co-Chair
Joan Von Handorf, Co-Chair
Lisa Langton
Jean A. Mahjoory
Richard J. Siriani
Shaheen I. Imami

STATE BAR LIAISON
Kimberly M. Cahill

PRACTICE ISSUES, RELATED
AREAS, AND LIAISONS

MICHIGAN PROBATE JUDGES ASSOCIATION
LIAISON
Hon. Frederick R. Mulhauser

SPECIALIZATION AND CERTIFICATION
Richard A. Shapack, Co-Chair
Shaheen I. Imami, Co-Chair
John E. Bos
George W. Gregory
Kimberly M. Cahill
Michael Witzke
Richard J. Siriani
Thomas F. Sweeney
Christopher M. Brown
Phyllis Klinger

CHARITABLE GIVING/EXEMPT
ORGANIZATIONS
Mission: To educate practitioners about
charitable giving and to determine the
need for Michigan legislation authorizing
exempt organizations to serve as trustees
of charitable trusts.

PRACTICE MANAGEMENT
Richard J. Siriani, Chair
Michael J. Hughes
Lauren M. Underwood

TRANSFER TAX
Mission: To monitor developments
regarding transfer taxes, particularly
at the state level, and to recommend
any appropriate action for the state of
Michigan.
George W. Gregory, Chair
Christopher L. Edgar
Robin D. Ferriby
Thomas F. Sweeney
Patricia M. Ouellette
Christine M. Savage

ADMINISTRATION OF JUSTICE
CONTESTED AND UNCONTESTED PROBATE
PROCEEDINGS
Mission: To monitor forms, procedures,
standard jury instructions, and legislation
so as to facilitate the administration
of prompt and consistent justice in
contested and uncontested probate court
proceedings and through alternative
dispute resolution.
Amy N. Morrissey, Chair
Richard J. Siriani
Douglas G. Chalgian
Shaheen I. Imami
Joan Von Handorf
Everett R. Zack
Christopher M. Brown
Kurt Olson
UNIFORMITY OF PRACTICE
Mission: To determine local practice
issues that could be conformed to a
standard of Michigan probate and

TAX SECTION
Shirley A. Kaigler
COURT RULES AND FORMS
Harold C. Schuitmaker
Joan Von Handorf
TRUST/MBA LIAISON
Daniel E. Cogan

Robin D. Ferriby, Chair
Tracy A. Sonneborn
Richard A. Shapack
Henry M. Grix

GUARDIANSHIPS AND CONSERVATORSHIPS
Douglas G. Chalgian, Chair
George A. Cooney Jr.
Josh Ard
Christopher M. Brown
BUSINESS LAW AND BUSINESS LAW
SECTION LIAISON
John R. Dresser, Chair
ELDER LAW SECTION
Josh Ard
FAMILY LAW SECTION
Patricia M. Ouellette
REAL PROPERTY LAW SECTION
Richard A. Shapack
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SCHEDULE OF MEETINGS OF
THE PROBATE AND ESTATE PLANNING SECTION
Date

Place

Saturday, Sept. 16, 2006

University Club, Lansing

Saturday, Oct. 21, 2006

University Club, Lansing

