
As an estate planning attorney, it’s nice once in a while to 
meet with clients who really have a “simple” estate plan 
— but then again, if that’s all you had to do, life would 

get boring. Fortunately, most clients have one or more twists 
in their lives that make the process of drafting their documents 
more challenging. Ignoring tax issues for the moment, here are 
some of the twists that regularly come up and some common 
strategies used to address them:

1. My Kids Aren’t Her Kids and Vice Versa.

Fewer and fewer families meet the old “Beaver Cleaver” model 
of long-term marriage with all of the offspring sharing the same 
two parents. So, the client explains: “I want to provide for my 
current spouse if s/he survives me, but whatever is left after that 
should go to my children (and not whoever s/he may decide is 
more deserving).”

OK. That’s not an uncommon issue, and not surprisingly there 
is a pretty standard approach for addressing it. People can create 
trusts that provide that if they die first, the property they set 
aside will be held in trust for the life of their surviving spouse. 
Typically these trusts would distribute all income earned from 
the trust property to that spouse, and would allow for portions 
of the trust principal to be distributed to the surviving spouse 
based on his/her needs. Upon the death of the surviving spouse, 
the remaining property would be distributed according to the 
scheme established by the spouse who died first. There are, of 
course, many nuances as to what rights the surviving spouse is 
given, and how those are to be addressed. 

2. Dementia or other Cognitive Impairment.

I tell clients that “old school” estate plans were designed to 
address one predictable event — the death of the client, and to 
provide direction as to what happens to the property owned by 
the client after their death. On the other hand, modern estate 
plans are frequently as much about planning for incapacity as 
death. Although not as predictable, incapacity will impact many 
of us, and as many legal issues can arise as a result of incapacity  
as death.

In any estate plan, clients need to consider who they want 
to make decisions about their medical care if they become 
unable to do so for themselves. With respect to their assets and 
income, they need to consider both (1) who will be in charge of 
managing their finances, and (2) what authority and direction 
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they want to give them. 

Among the common issues that give rise to family conflicts 
when someone becomes incompetent are: 

w Who should be making decisions?

w How property should be invested?

w Where care should be provided?

w If the incompetent adult needs care in a facility, whether   
 “asset protection” planning should be done?

w Whether a family caregiver should be compensated   
 for their services?

These conflicts are real and often emotionally charged. A good 
estate plan will anticipate these issues, appoint the appropriate 
people to make decisions and give direction about what 
choices should be made. Good estate planning documents 
will also identify those people who can oversee the actions 
of the appointed decision-maker, and give them standing to 
challenge those actions if they feel they are inconsistent with 
the wishes and best interests of the person being cared for.

3. Keeping Your Success from Spoiling the Next Generation. 

And now the time has come to face the final curtain. You did 
it your way, and ended up with something to show for it. It 
was never about making money — and that’s not how you 
define your life’s accomplishments. But what about that next 
generation?  To them, it might be about the money.

No two ways about it: easy money can spoil people. It’s all 
too common to see the children of successful people floating 
through life, wasting the wealth that was accumulated by the 
prior generation on a lifestyle that is neither productive nor 
rewarding. 

Of all the things trust agreements can do in an estate plan, 
encouraging beneficiaries to “earn” the right to inherit may 
be one of the most important. The options for creating trust 
agreements that allow for distributions only when beneficiaries 
have demonstrated certain accomplishments are numerous. 
Although challenging to draft, so-called “incentive trusts” are 
probably not used as often as they should be. Many people, 
of course, don’t care what happens to their stuff when they are 
gone, but almost everyone would want to keep their wealth 
from causing their children to fail to realize their potential, or 
simply to become unhappy.

4. Mental Illness and Impairment.

We love our children and grandchildren. That doesn’t change 
when they suffer from conditions which, through no fault of 
their own, limit their ability to fully achieve their potential. 

While alive, a parent or grandparent can easily provide for 
their needs through direct financial support. But after the 
parent or grandparent is gone, replacing that caring figure 
in their lives through legal documents can be a challenge. 
Fortunately, a whole subspecialty of estate planning exists for 
planning for persons with so-called “special needs,” in which 
“special needs trusts,” “life care plans” and “trust protectors” 
can be used to provide a gentle hand from the grave to 
replicate (as much as reasonably possible) the role played by 
the parent or grandparent who has passed away. Typically, 
these trusts allow for assets to be used for the benefit of the 
disabled person, while protecting them from exploitation and 
without interfering with government benefits that they would 
otherwise be entitled to receive.

5. The Family Cottage.

Top on many estate planners’ lists of “here we go again” is 
the client who has a recreational property that s/he wants his 
children to continue to share and enjoy after s/he is gone. 

It’s not that family partnerships or “cottage trusts” can’t be 
created to provide a very suitable mechanism to accomplish 
this objective – they can be, and in many situations they work 
quite well. The real issue is whether the children want this 
responsibility and whether they will be able to work out the 
challenges that will arise. Among the common concerns when 
establishing this type of document are:
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w How will taxes, insurance and upkeep expenses be paid?

w What repairs and improvements should be made and how 
 much should be spent for them?

w How are children going to select what dates they want to  
 use the property, and what if more than one child wants a  
 particular date?

w When children die, do their descendants have rights?

w What if a child can no longer enjoy the property, because  
 they move away or for some other reason? How do   
 they “cash out”?

With proper thought and planning, these issues can be 
worked through. But the key in these cases is deciding, 
before the plan is created, whether the objective of preserving 
the property is shared by those who will be taking on the 
responsibility when the person doing the planning is gone.

In Part II of this article, five more planning challenges will be 
discussed.
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members in the news

Brian D. Wakeman of Saginaw recently 
attended the 30th Annual Michigan 
High School Athletic Association 

Officials’ Awards and Alumni Banquet in Lansing.  
Wakeman was recognized for his 30 years as a 
basketball official from the MHSAA and received 
a plaque commemorating his milestone. Wakeman 
officiates through the Saginaw Athletic Officials 
Association and is often seen on area high school 
and Lutheran grade school league basketball courts.  
Wakeman is co-owner and director at Wakeman 
Funeral Home, Inc. in Saginaw.
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