Medicaid W
Planning
Basics

elcome to the complex, confusing and sometimes
controversial world of “Medicaid Planning.”

“Medicaid planning” is an area of the law in which
attorneys advise clients about how to use the rules of Medicaid
eligibility to their advantage. That is, how to legally obtain
eligibility for Medicaid benefits while “preserving assets” for a
spouse or for other people who they choose to benefit. Such
planning typically occurs in the context of elderly clients, and
most notably, those who face nursing home care for extended
periods of time.
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This article will attempt to answer four questions that often
arise in the context of discussing Medicaid planning: (1) Does
it work? (2) When should it be considered?, (3) Is it right?, and
(4) What is the future?

Does it work?
The simple answer is “yes.” In almost every instance, a
qualified elder law attorney will be able to protect a substantial
portion (often all) of the assets of someone who seeks to
qualify for Medicaid benefits in a nursing home.
Medicaid planning can be divided into two groups: planning
for someone who is married and planning for someone who
is not. Below are two case studies, one for a married person
and one for a single person. In discussing the options of
these hypothetical clients, references are made to Medicaid
eligibility concepts such as the “protected spousal amount” and
“divestment.” For an understanding of these concepts, please
refer to the article “The ABC’s of Medicaid” that appeared in
the April edition of the MFDA Journal.
For someone who is married and facing long-term nursing
home care, there are many important protections that can be
used to make sure that the care costs do not cause the spouse
who is not in the nursing home (the so-called “community
spouse”) to become impoverished.
Take, for example, a case of a married couple: let’s call them
Mary and Ted. Mary has dementia and after years of being
cared for by Ted in their home, Mary enters a Medicaid
certified nursing home with no expectation that she will ever
be able to return home.
Mary and Ted own a home that’s worth $150,000, and, in
addition, have investments and bank accounts of about
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$300,000. Under current Medicaid rules, the value of
the “homestead” would be excluded in determining
Medicaid eligibility, and Ted would be allowed to
keep about $100,000 as his so-called “protected
spousal amount.”
One approach for Medicaid planning for this couple
would be to use a special type of irrevocable trust
(called a “solely for the benefit” trust) to protect
the $200,000 of “countable assets” that is in excess
of the “protected spousal amount” [$300,000 of
“countable assets” - $100,000 “protected spousal
amount” = $200,000 that needs to be “spent down”].
By establishing and funding such a trust, Mary would
immediately become eligible for Medicaid benefits
and the assets protected by the trust could be used to
support Ted during the remainder of his life.
Now take, for example a single person. Call him Jeff.
Jeff is also demented, and has recently entered a
Medicaid certified nursing home with no expectation
of leaving. His estate plan provides for his two
children to receive his estate at his death, and he
previously created a durable power of attorney that
allows his children to manage his property and to
engage in Medicaid planning. Jeff has a home worth
$90,000 and bank accounts and investments with a
total value of $140,000.
In this case, Jeff’s home is also exempt, meaning
he has $140,000 of “countable assets” and will be
eligible for Medicaid when his “countable assets”
are reduced to below $2,000. A Medicaid plan for
Jeff might be to make improvements to his home of
$10,000, purchase an exempt funeral for $10,000,
and with the remaining $120,000 engage in so-called
“half-a-loaf” divestment planning. Under “half-a-loaf”
planning, some portion of the remaining countable
assets (typically 50% or more – hence the name)
are given away and the remaining assets are used
to pay for care costs during the intervening period
of ineligibility that is imposed as a result of the
divestment. Depending on the cost of the nursing
home in which Jeff resides, and the amount of
income earned by Jeff, a typical result would be that
Jeff keeps his home, uses $20,000 for his funeral and

home improvements, gifts $70,000 to his children,
and uses only $50,000 for his care costs before
Medicaid coverage kicks in.
These case studies offer just two examples of how
Medicaid planning works. The reality is that there are
many planning options. Which options provide the
best results will likely be different in each case.

When should it be considered?
An often overlooked threshold question in Medicaid
planning is: when should Medicaid planning be
considered? The answer is that Medicaid planning
should only be considered when it is evident that
someone is going to be in a Medicaid certified
nursing home (or is going to receive benefits through
the MI Choice Waiver program).
Too often people try to plan in advance for Medicaid
eligibility, when it is not known that they will ever be
in a situation where Medicaid benefits are available.
Medicaid benefits do not pay for care in assisted
living facilities or adult foster care homes, and only
provide limited benefits to people who need nursing
home level care and who stay in their homes.
Unfortunately, because so many people hear about
the high cost of nursing home care and about
Medicaid planning, many people think they should
do something to “protect” their assets through
Medicaid planning, even when doing so makes no
sense. In addition, senior citizens are bombarded
with invitations to “educational” seminars at which
scare tactics (including scare tactics about nursing
home costs and Medicaid rules) are used to sell
financial or legal products. The bottom line is that
many people engage in what they think is Medicaid
planning at the wrong time, and the result is
frequently that they lose control of some or all of
their assets, and never receive any benefit in return.
There are alternatives. Medicaid isn’t the only option
for people who face long-term care costs. Long-term
care insurance, veterans’ benefits, and other options
may provide people with more and better care
options. Advice about “Medicaid planning” should
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always be offered into a broader context of long term
care planning, which includes Medicaid and nonMedicaid options.

Is it right?
The policy question of whether it is appropriate for
people to look for ways to protect their assets and
shift their care costs onto taxpayers is a question
that comes up frequently. From the perspective of an
elder law attorney, the answer is simple. Attorneys
are commonly asked to explain the law to people
and to help them figure out how to use those laws to
their advantage. If it is wrong for middle class people
to engage in Medicaid planning, then isn’t it equally
wrong for wealthy people to engage in tax planning?

As with all parts of the
medical care and insurance
system in our society, the
future is blurry at best.
And elder law attorneys aren’t alone in believing
that people should be able to use legal means to
protect their assets when faced with the devastating
costs of long term care. In the recent debate over the
Deficit Reduction Act of 2005, which was designed to
limit some Medicaid planning techniques, advocacy
organizations like AARP and the Alzheimer’s
Association opposed the law, presumably out of a
recognition that restricting Medicaid planning options
adversely impacts their constituencies.

What is the future?
More changes, to be sure.
It’s hard to deny that Medicaid planning exists in
the cracks of a broken system. This system in which

38 MFDA Journal

people hire lawyers to figure out ways to protect
assets and qualify for assistance, so that care costs do
not dissipate their life savings, is an unfortunate
by-product of a booming aging population and
limited government resources.
As with all parts of the medical care and insurance
system in our society, the future is blurry at best. As I
often tell clients who are trying to plan for Medicaid
eligibility at some distant point in the future, it
is speculative to even assume that the Medicaid
program will survive for another five or ten years —
let alone try to guess what the rules might be.
The more curious question is whether we will see
other government programs and benefits, such as
Medicare and Social Security, become more like
Medicaid — that is, with eligibility rules based on
assets and income; or whether instead the care
costs associated with Medicaid (nursing home care
in particular) will, in the future, be available as a
covered benefit under Medicare or other commonly
available insurance products, without the asset and
income eligibility rules.

Conclusion
For now, Medicaid planning is important to many
people who face the exorbitant costs of long term
care in nursing homes, and getting good advice at
the right time is critical.
The rules of Medicaid planning are complicated and
constantly changing. This is a very specialized area
of the law, and the number of attorneys who are
qualified to handle complex Medicaid planning cases
is very small. Unqualified attorneys and non-lawyers
who attempt to offer advice in this area often do
more harm than good.
It is also important to recognize that the mantra of
“Medicaid planning” is commonly misused, often at
seminars designed to scare seniors into purchasing
products that do them no good, and often end up
causing them to lose money and care options. Senior
citizens need to use extreme caution when looking
for advice about these issues.

